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PREFACE. 


8 IN CE the publication of the laſt 
edition of this Treatiſe, I have been 
kindly favoured with ſome of the Manu- 
ſcripts of the late HENRY BALLOW, Eſq. 
which, with his library, he bequeathed to 
the late EARL of CAM DEN. One of the 
|| manuſcripts contains a very large portion 
|| of the Treatiſe of Equity, reviſed and cor- 
rected apparently for the purpoſe of pub- 
lication; a circumſtance which, though it 
may not do away all doubt of Mr. Bar- 
Low's having been the author of the 
work, muſt conſiderably ſtrengthen the 
opinion which has generally pre 
that he was. 
Mr. BALLOW appears, from the ad- 
miſſions to the Bar by the Honourable 
Society of Lincoln. Inn, to have been 
called in Michaelmas Term 1728. What 
was his then age, or what had been his 
previous courſe of education and ſtudy, 
e are 
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are points upon which the Editor felt | 
himſelf particularly anxious to procure 
information, as a knowledge of the courſe 
of reading which had produced ſo pro- 

found a work, before its Author was of | 

ten years ſtanding at the Bar, might have 
ſtimulated, as well as directed, che induſ- . 
try of the Student. | 


The work Was publiſhed | in 1797, not 
only anonymouſly, a circumſtance which 
of itſelf materially leſſens the authority of | 
law publications, but alſo without refer- | 
ences. The Learned might, indeed, by | 
the peruſal of it, preſerve or revive their 
knowledge; but, to the Student, from the 
want of references, it was of little uſe: | 
its contents were drawn from ſources 
ſcarcely known to him; he might, in- 
deed, adopt the impreſſions which the 
work conveyed, but he was {till ignorant 
of the authority whence thoſe impreſſions | 
were received. The Author, perhaps, | 
apprehended, that references to that pro- 
found erudition which is every where 
traceable in the work, might to ſome have | 
| appeared an oſtentatious parade of learn- 
ing. and from che * of offend- 


ing 


the doctrine of the Court. 
rate ſuch additional matter into the text, 


PREFACE. | tit 


ing the taſte of ſome, may have ſubmit- 


ted to a mode of publication which mate- 


rially leſſens the utility of his work 'to 


Others. To ſupply that omiſſion, was all 


the Editor originally propoſed ; but, as he 
advanced, he became ſenſible, that, from 
the improvements which have taken place 
in our ſyſtem of Equity, more might rea- 


ſonably be expected from him. 


In ſome inſtances, what the Author had 
ſtated as a principle, the Editor found, 
with reference to more modern deciſions, 
ſcarcely ſuſtainable as a general rule; and, 
in other caſes, he found, that what the 
Author had ſtated as a mere precedent, 
had, from its frequent adoption, become 
To incorpo- 


was the firſt plan which luggelted itſelf 
to the Editor; but he found it imprac- 
ticable; to recaſt the whole work, would 


have been injuſtice to the Author; and, 
from ſuch conſiderations, the Editor was 


compelled to adopt the form in \ which 


ſuch additional matter is now ſubmitted : 


a form in ſome reſpects certainly incon- 
venient; but, as it does not injure the ori- 
ginal 
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ginal work, the Editor hopes It vil meet 
with Os as | 


The Editor has purpoſely refrained 
from entering into further particulars re- 
ſpecting the reputed Author. Should he 
hereafter acquire information, which may 
remove all doubt as to the Author, and an 
opportunity offer of his communicating 
ſuch information to the Profeſſion, he ſhall 
be happy in the opportunity of accom- 
panying ſuch information with ſuch other 
particulars as he may be able to collect 
concerning him. The Editor has alſo re- 


frained from adverting to the nature off 


the ſubject of the work, as every intelli- 
gent mind muſt be ſenſible of its import- 
ance, though the moſt enlightened and 


” a 


enlarged 1 18 ſcarcely equal to the 250 ex- 3 


n upon it. 
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I is plain that law is a moral ſcience (a), 
ſince the end of all law is juſtice; and 
juſtice, in the moſt extenſive ſenſe of the 
. word, differs little from virtue itſelf, for it 
includes within it the whole circle of vir- 
tue. Yet the common diſtinction between 
| them 


4 


(n) Law, in its largeſt and moſt comprehenſive ſenſe, 
may with great propriety rank as a moral ſcience; but 
in its more limited and uſual acceptation, as applying 
to the laws of any particular country, it would be dif- 

e B 1 | ficult 
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them is, that the ſame, which, conſidered 
poſitively and in itſelf, is called virtue, 
when conſidered relatively and with reſpett 
to others, has the name of juſtice (5). But 
juſtice, in a proper and limited ſenſe, as 
being itſelf a part of virtue, is confined to 
things ſimply good or evil, and conſiſts in 


ficult to eſtabliſn its claim to ſuch diſtinction. For 
there certainly are many moral obligations (benefi- 
cence, gratitude, charity, &c.) which the law does 
not enforce or enjoin, and many violations of morality 
which it does neither puniſh nor reſtrain; © for legal 
obligations are from their nature more circumſcribed 
« than moral duties.” Per Lord Loughborough, Par- 
ſons v. Thomſon, 1 Bla. T. Rep. 527. 


A further objection to its elaim to rank as a moral 
ſcience, may be drawn from the contrariety which ap- 
pears to prevail in the laws of different countries, and 
from the changes which have from time to time taken 
place in the laws of every country; whereas a moral 
ſcience muſt be founded on the immutable"diftates of 
_ reaſon, uniform in its object, and as uniform in the 
means employed for its attainment. | 


(b) Puffendorff divides juſtice into univerſal or imper- 
fect, and particular or perfect. The firſt, he conceives 
to be the diſcharge of every duty, though the ſame be 
not exacted by force or rigour of the law; the latter, he 
defines to be the merely doing that which may be 
ſtrictly demanded of us. Law of Nature and Nations, 
b. 1. c. 7. ſ. 89. Elementorum Juriſprudentiæ univer- 
ſalis, 


W / 


ww Ch (DB WW 1 


ch. 1.6: OF EQUITY: 


a man's taking ſuch a proportion of them 


as he ought; and this is uſually divided 
into two ſorts: the one diſtributive of 
things to be divided :mongſt thoſe who 


are to be united in civil ſociety; the other 


commutative, or that which governs con- 


tracts (2 1). The reaſon of this difference is, 


that, in the one, reſpect is had of the per- 


ſons; but in theother, only of the damage 


done. For it is the office and duty of a 
judge to make an equality between the 
parties, that no one may be gainer by an- 


other's loſs ; but, in diſtributive juſtice, 
the ſame equality is required of both; that 
neither equal perſons have unequal things, 


or unequal perſons things equal. 


ſalis, lib. 1. definitio 17. 3. 1. Multis enim cafibus 
evenit ut obligatio fit in nobis et nullum jus in alio. 


Gro. lib, 2. c. 11.1. g. ſee alſo Lord Bacon's readings 
on the Statute of Uſes gob, and Pothier Traite des ob- 


ligations, article preliminaire. 


(1) Puffen- 
dorff's Law 
of Nature 
and Nations, 
b. 1. ©. 7. 
ſ. 12. 


1) Bragg on de 


Actionibus, 98. 


b. 99, a. 


12) Puffen- 
dor ff's Law of 
Nature and 
Nations, b. 1. 
. . 
Vinnius, 39. 
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SECTION II. N 
PUT our preſent inquiry 1s reſtrained to 
that firſt ſort of juſtice which governs 
contracts; for, as an action or ſuit, the 
remedy the law hath provided for obtaining 
Juſtice, is but a legal demand of ſome right, 
and all civil rights muſt ariſe from obli- 
gations, and theſe obligations are founded 
on compacts (i); it follows, ofneceſlity, that 
the proper ſubject of law is contracts, and 
that juſtice is the chief end of law, which 
teaches the performance ofthem. Now con- 


tracts are either voluntary or involuntary 


(2). The voluntary, are buying and ſelling, 
letting and hiring, depoſits and intereſt of 
money, and the like : the involuntary, are 
theft, murder, rapine, and all other heinous 
offences, whether ſecret or violent. But we 
ſhall waive the treating of theſe any further 
here, ſince it is the voluntary contracts only 
that we ſhall have occaſion to conſider, and - 
ſuch eſpecially as are moſt in uſe amongſt 
us: for of torts (e) and erimes, Chancery has 
no 


(e) Though it be generally ſaid that courts of equity 
have not any juriſdiction in matters of tort, yet, as it 
is their province to enforce what good conſcience re- 
: quires, 


= - 
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no proper juriſdiction (dq. And we do not 

mean to confine ourſelves to the municipal 

laws only, but to have chiefly in view that 
natural 


quires, Lord C. Cowper would not allow the repre- 
ſentative of a tenant who had committed waſte, (which 
is a private tort,) by digging ore, to retain the profits, 
obſerving, that it would be a reproach to equity to ſay, 
where a man has taken my property, as my ore or 

timber, and diſpoſed of it in his life-time, and dies, 
« that in this caſe I muſt be without remedy.” Biſhop 
of Wincheſter v. Knight, 1 P. Wms. 407. And yet 
there could be no remedy at law, nam actio perlonalis 
moritur cum perſona. 


(a) © The freedom of our conſtitution will not permit 
« that, in criminal caſes, a power ſhould be lodged 
in any judge to conſtrue the law otherwiſe than ac- 
„ cording to the letter. This caution, while it ad- 
„ mirably protects the public liberty, can never bear 
* hard upon individuals. A man cannot ſuffer more 
« puniſhment than the law aſſigns, but he may ſuffer 
v Jeſs. The laws cannot be ſtrained by partiality to 
« inflict a penalty beyond what the letter will war- 
rant: but in cales, where the letter induces any ap- 
4 parent hardſhip, the crown has the power to par- 
&© don.” 1 Blackſtone's Com. Introd. 1. 3. | 


And as courts of equity cannot take cognizance of 
criminal matters, neither have they, originally and 
«« ſtrictly, any reſtraining power over criminal proſe- 
„ cutions. . But where a bill is brought to quiet poſ- 
© ſeſlion, if, after that, the plaintiff prefers an indict- 
85 ment Op a entry, which is of a double 
| % nature, 


—_ : n 
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vatural juſtice and equity, which ought to 


be the ground-work and foundation of all 


laws, and which corrects and controls them 
when they do amiſs (e). 


© nature, as it © tink of a breach of the peace, and 


is alfo a civil right, the court, in which the ſuit is 


« inſtituted, may ſtop the proceedings upon ſuch in- 
„ dictment; for when parties ſubmit their right to 
© the court, they have certainly a juriſdiction, and 
may interpoſe. P. Lord Hardwicke, the Mayor 


and Corporation of Vork v. Sir Lionel Pilkington, 
2 Atk. 302. 


(e) In every well- conſtituted government, there is 
ſomewhere lodged the power of ſupplying that which 
is defective, and controlling that which is unintention- 
ally harſh, in the application of any general rule to a 
particular caſe. This power, however, muſt not be con- 
ſidered as a power to make a new law, or to diſpenſe 


with any eſtabliſhed law, the object of which is clearly 


defined, and its proviſions diſtinctly declared, with re- 
ference to all the circumſtances which belong to the 
caſe, This diſtinction is anxiouſly referred to both by 
Grotius and Puffendorff, The former defines equity to 
be © Correctrix ejus in quo lex propter univerſalitatem 
deficit: fit autem ea correctio non tollendo legis 
«© obligationem, ſed declarando legem in certo caſu non 
& obligare.” Grotius de Equitate, ſ. 12. Whereas he 
defines the power of diſpenſing with the law, © Virtus 
„ voluntatis in eo qui poteſtatem habet ad tollendam 
legis obligationem in perſonis, rebus, aut factis, 
« particularibus aut ſingularibus, quatenus id fieri po- 
« teſt ſine imminutione juſtitiæ aut publicæ utilitatis.” 
__ &. Differt 
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” Differt hæc aulum ab equitate, hæc enim obliga- 
«« tionem tollit, equitas vero nullam eſſe legis obligati- 
** onem. declarat.” Grotius de Indulgentia, ſ. 1. 4. 
Puffendorff having defined equity, Ut prudenter 
declaretur caſum aliquem peculiaribus veſtitum cir- 
*« cumſtantiis a legiſlatore ſub generali lege non fuiſſe 
2 comprehenſum; proceeds, * eſt et alia ſignificatio 
*« Xquitatis qua ex equo et bono diſceptantur leges 
«« quz legibus civilibus expreſſe non definiuntur, ſed 
* judici vel arbitro et collatione juris naturæ aliarum- 
« que legum civilium decidendæ relinquuntur. Diſ- 
penſatio autem eſt quando ſinguli in certo caſu obli- 
gatione juris civilis qua per ſummam poteſtatem ſol- 
« yuntur qui alias tenebantur.“ Elementorum Juriſ- 
" prudentiæ TENG lib. 2 fo 333% 


The ſame diftinQion ſeems to have bounded the j ju- 
riſdiction of the Roman Prætor, who is ſtiled, “ Cuſtos 
non conditor juris;“ “ juvare, ſupplere, interpre- 
atari, mitigare, jus civile potuit; mutare vel tollere 
© non potuit.” Digeſt, lib. 1. tit. 1. 7. Taylor's 
Civil Law Prætor's Edicts. See alfo Co. Litt. 24. b. 


To fix the preciſe period of the origin of our courts 
of equity, the juriſdiction of which is ſeparate and diſ- 
tint from that of our courts of law, were an inquiry of 
very conſiderable difficulty; and it is ſufficient that we 
find them eſtabliſhed in the earlieſt periods of our legal 
conſtitution, exerciſing a juriſdiction, regulated by prin- 
ciples and precedents, in all thoſe caſes, which, accord- 
ing to Grotius, * lex non exacte definit, ſed arbitrio 
© boni viri permittit.” The charge which has been 
frequently made againſt this juriſdiction, as being an 
innovation upon the juriſdiction of courts of law, ſeems 
to have very little to ſupport it. Sir Rob. Atkyns has 
brought together the principal objectiens to the exerciſe 

| | | of 
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of ſuch a juriſdiction ; but though evidently prejudiced, 
he has been, in the courſe of his inquiry, compelled 
by facts to furniſh a very ſufficient anſwer to the ob- 
jections upon which he ſeems to have relied, Juriſdic- 
tion of the Court of Chancery. 


But it is not the intention of the editor of this treatiſe 
to revive a diſcuſſion, from which no real advantage 
can be derived. They, however, who are diſpoſed to 
inform themſelves," as to the grounds taken by the 
friends and opponents of the juriſdiction of equity, 
may gratify their curioſity by conſulting the ſeveral 
works referred to by Mr. Hargrave, in his Law Tratts, 
„„ i i 
It may not, however, be improper to obſerve, that 
courts of law are equally with our courts of equity 
. chargeable with having extended their juriſdiction by 
the aid of fiction; and that, if courts of equity, pro- 
feſſing to proceed upon the ground of the party being 
remedileſs at law, do take cognizance of ſome matters, 
of which courts of law would now take cognizance, 
they will be found originally to have derived their ju- 
riſdiction from the narrow deciſions of courts of law; 
and, having once ſtrictly poſſeſſed it, courts of law 
__ ought not to be at liberty at pleaſure to deprive them 
of it. | 


Ch. I. 33. O0 F EQUIT Y. 


SECTIO N. my 
Furry, therefore, a as it ttands for the 


whole of natural juſtice, is more.excel- 
lent than any human inſtitution; neither 


are poſitive laws, eveninmatters ſeemingly 


indifferent, any facher binding than they 


are agreeable to the law of God and na- 
ture (1). But the precepts of the natural 
law, when enforced by the laws of man, 


are ſo far from loſing any thing of their 


former excellence, that they thence re- 
ceive an additional ſtrength and ſanction; 
yet, as the rules of the municipal law are 


finite, and the ſubject of it infinite, there 


will often fall out caſes which cannot be 


determined by them; for there can be no 


finite rule of an infinite matter perfect. 


So that there will be a neceſſity of having 


recourſe to the natural principles, that 
what was wanting to the finite may be 
ſupplied out of that which is infinite (2). 
And this is properly what is called equity, 
in oppoſition to ſtrict law ; and ſeems to 
bear ſomething of the ſame proportion to 


it in the r as art does to nature in 


the material world. F or, as the uni ver- 
ſal 


6 Bla. 
Com In. 
trode 1. 2. 


(2) Grotius 


de Equitate. 
. 5 

Re publique 
de Bodin, 
tom. ii. 

p. 12. 


5 5 
54 
" 
, 

7 
i 
» 
* 
4 . 
5 4 
2 * 
2 
12 
5 
14 
3. 
1. 
'% 
. 
B34 
1 
Fel 
&. 
7 
2 31 
27 
71 
1 
31 
1 
1 
9 1 
1 
* 
:- 
Fix 
1 
. 
34 
oe) 
£5) 
. 
* 
1 
'3* 
7 
48 
£. 
34 
A 
2 
7 
1 
= 
4.4 
7 
1 
77 
* 
4 
— * 
55 
5 
Ag 
* 
: oO 
© 
7 
4 
1 
7 
4 
RTE 
z 
* 
75 
up 
I. 
1 
N 
"4 
. 
£4 . 
19. 
SY 
2ET 
5 — 
a. 
. 
+ 2 
* 
1 
5 
2 
1 i 
IT 4 
7:4 
** 
: 
« 
i 
> 
= 
12 
4 
| 


$ 
13 
it 
"4 / 
91 
$44 
{ 
1 
7 
. 
( 


—— 


" ; 22 1 W nm 
en ie — . Res Nod — . 0 
— al 


— A — 
— 


— — 


Wit 
| i 


non ae egg oy 
— melee ee 


SING 7 
r —— 97 Fr , 


7 
YI fe IS. 


= 
— Fes 
— 2 


a „ 
„ 
— — . AR 
rr 


—— 


—_— 


ä A; 2 — Ez — 
K I — 2 — — 2 — 22 2 


— . Wy ”s -D 32. 73 2 . _ * - & * 1 * — 2 r ry 22 
— 2— - _— A —_— 6m — — 2 — - — 2 - — — — 8 — * _ Ra . 3 * * 28 — 1 * 


— 


— = 


— 2 


22 — — Fab 


— 


10 


A TREATISE Book J. 


ſal laws of matter would, in many in— 
ſtances, prove hurtful to particulars, if 
art were not to interpoſe, and direct them 
aright; fo the general precepts of the 
municipal law would oftentimes not be 
able to attain their end, if equity did not 
come in aid of them (J). And thus, in 

Chancery, 


(f) In the preceding ſection we have attempted to 
give a general definition of equity ; we ſhall now en- 
deavour to furniſh an outline of the juriſdiction of thoſe 
courts which profeſs to proceed upon its principles. 
The juriſdiction exerciſed by courts of equity may be 
conſidered in ſome caſes as aſſiſtant to, in ſome con- 


current with, and in others excluſive of, the juriſdic- 
tion of courts of common law. | 


It is aſſiſtant to the juriſdiction of courts of law; 
iſt, By removing legal impediments to the fair deci- 
ſion of a queſtion depending in courts of law; thus if 
an ejectment be brought to try a right to land in a 
court of common law, a court of equity will reſtrain 
the party in poſſeſſion (unleſs he has an equal claim to 
the protection of a court of equity) from ſetting up any 
title which may prevent the fair trial of the right, as a 
term for years outſtanding in a truſtee, leſſee, or 
mortgagee. Harriſon v. Southcote, 1 Atk. 540. So alſo 
equity will, under circumſtances, reſtrain a party from 
inſiſting upon the invalidity of a deviſe. Anon. 1 Ch. 
Ca. 267. 2dly, By compelling a diſcovery which may 


enable them to decide. See B. 6. c. g. 3dly, By per- 


petuating teſtimony, when 1 in danger of being loſt, be- 
fore 


cl. ů 0 | ＋ 


Chancery, every particular caſe ſtands up- 


on its own particular circumſtances (3): g 


and 


fore the matter to which it relates can be made the th 
ſubject of judicial inveſtigation: The earl of Suffolk 
v. Green, 1 Atk. 451. D. of Dorſet v. Serjeant Gird- 
ler, Pre. Ch. 531. Creſſett v. Mytton, 3 Bro. Ch. 
Rep. 481. it is, however, material to obſerve, that a 
bill to perpetuate teſtimony will lie, though the plain- 
tiff might proceed at law if he alledge by his bill, and 
by an affidavit annexed to the bill, any circumſtance, 
by means of which the teſtimony may probably be loſt, 
Phillips v. Carew, x P. Wms. 117. as that the witneſs 
to be examined is the only witneſs to a material fact, 
Shirly v. Ferrers, g P. Wms. 77. Hankin v. Middle- 
ditch, 2 Bro. Ch. R. 641. It may alſo be ſaid to be 
aſliſtant, by rendering the judgments of courts of law 
effective, as 1ſt, by providing for the ſafety of pro- 
perty in diſpute pending a litigation : in ſome caſes by 
ordering the property to be brought into court, or to 
be collected by a receiver; in other caſes by reſtrain- I 
ing the party in whoſe hands it is, from exerciſing any | 
power over it, or parting with it until further order: y 
2dly, by counteracting fraudulent judgments, &c. ; | J 
and gdly, by putting a bound to vexatious and op- . 
preſſive litigation. It exerciſes a concurrent juriſdic- ; 
tion with courts of law, in moſt caſes of fraud, acci- 4 
dent, miſtake, account, partition, and dower. It ö 
claims an excluſive juriſdiction in moſt matters of truſt | j 
and confidence; and“ wherever upon the principles | 
of univerſal juſtice, the interference of a court of judi- | 
cature 1s neceſſary to prevent a wrong, and the poſitive 
law is filent.” The eſtabliſhed merit of Sir John Mitford's 
Treatiſe on the Pleadings i in a Suit of Chancery (a work, 

trom 
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and although the common law will. not 
decree againſt the general rule of law, 


yet 


from which the editor has, in this diviſion, and in many 
other particulars, drawn very conſiderable aſſiſtance), 
will of courſe have rendered its contents too familiar to 
every practitioner in our courts of equity, to render 


references to it in general neceſſary. 


To purſue this diviſion of the juriſdiction of courts 
of equity with that minuteneſs which is neceſſary to a 


particular acquaintance with, its powers, would lead to 


an inveſtigation too extenſive for the nature of this 
treatiſe. It may, however, be expected, that ſome no- 
tice ſhould be taken of the general objection that 1s 


_ urged againſt the claims of courts of equity to a con- 


currence of juriſdiction in ſome caſes with courts of 
law. This concurrence of Juriſdiction | may, in the 
greater number of caſes in which it is exerciſed, be 
Juſtified by the propriety of preventing a multiplicity 
of ſuits; for as the mode of proceeding in courts of 
law requires the plaintiff to eſtabliſh his caſe, without 
enabling him to draw the neceſſary evidence from the 
examination of the defendant, juſtice could never be 
attained at law in thoſe caſes where the principal fatts 
to be proved by one party are confined to the knowledge 


of the other party: in ſuch caſes, therefore, it becomes 


.neceflary for the party wanting ſuch evidence to reſort 
to the extraordinary powers of a court of equity, 
which will compel the neceſſary diſcovery ; and, the 
court having acquired cognizance of the ſuit, for the 


purpoſe of diſcovery, will entertain it, for the purpoſe 


of relief, in moſt caſes of fraud, account, accident, and 


miſtake and for other reaſons will entertain ſuits tor 
partition 
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yet Chancery doth, ſo as the example in- 
2 not a general miſchief (g). Every 
matter, 


pattition and dower, though diſcovery be not ONE 
to che plaintiff's caſe. 


The cafe (and, I believe, the only caſe) in which 
fraud cannot be relieved againſt in equity, concurrently 
with courts' of law, though diſcovery be ſought, 1s the 
caſe of fraud, in obtaining a will, which, if of real eſ- 
tate, ſince the eaſe of Kerrick v. Branſby, 3 Brown's 
Parl. Caſes, 338. is conſtantly referred to a court of 
law in the ſhape of an ifſue deviſavit vel non, and 
which, if of perſonal eſtate, is cognizable in the ſpiri- 
tual court. That courts of equity have a concurrence 
of juriſdiction with courts of law in all other matters 
of fraud, and will not lay down rules reſtrictive of ſuch 
quriſdiction, but will proceed in every cale of fraud 
upon its particular circumſtances, fee Gifford v. 
Ouſe, 27 Feb. 1739, Ch. White v. Huſſey, Pre. Ch. 
14. Hungerford v. Earl, 2 Vernon, 261. Colt v. 
Woollaſton, 2 P. Wms. 156, Stent v. Baillis, 2 P. 

Wms. 220. and it may be material to remark, that 
though courts of equity cannot ſet aſide a will for fraud, 
they can convert the perſon practiſing the fraud, if he 
claim benefit under the will, into a truſtee (at leaſt to 
the extent of ſuch benefit,) for the perſon injured by 
the fraud. Marriott v. Marriott, Gilb. Rep. 203. * 
Page 04, Vol. 2. B. g. Part 1. c. 1. . g. 


The juriſdiQion exerciſed by courts of f Equity in 
matters of account, is, in many eaſes, bounded by the 
diſcovery ; as where a ſuit is inſtituted for an account 


of waſte of timber, without praying an injunction, the 
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matter, therefore, that happens incon- 
ſiſtent with the deſign of the legiſlator (+), 
or 


plaintiff cannot have a decree for relief. Jeſus College 
v. Bloome, 3 Atk. 262. Piers v. Piers, 1 Vez. 521. 
But See Lee v. Alſton, 1 Bro. Ch. Rep. 194. 3 
Bro. Ch. Rep. 27. in which an account of timber fel- 
led was decreed, though no injunction appears by the 
report of the caſe to have been prayed. Where the bill 
ſeeks an account of ore dug, the court will decree 
it. Biſhop of Wincheſter v. Knight, 1 P. Wms. 
406; becauſe the working of a mine is a kind of 
trade. Story v. Lord Windſor, 2 Atk. 630. Yet, 
even in that caſe, the plaintiff muſt ſhew a poſſeſſion. 
| Sayer v. Pierce, 1 Vez. 232. Neither will equity, 
in all caſes, decree an account of meſne profits, for 
& where a man has title to the poſſeſſion of lands, 
and makes an entry, whereby he becomes entitled to 
„% damages at law for the time that poſſeſſion was de- 
«© tained from him, he ſhall not, after. his entry, turn 
« that action at law into a ſuit in equity, and bring a 
“ bill for an account of the profits, except in the caſe 
of an infant, or ſome other very particular circum- 
*« ſtances. P. Lord Keeper, Tilly v. Bridges, Pre. Ch. 
252. Owen v. Apirce, 1 Ch. Rep. 17. See Delver v. 
Hunter, Bunb. 57. The particular circumſtances ex- 
cepted by the Lord Keeper, in laying down this rule, 
extend to all thoſe caſes, which involve an equity which 
the plaintiff cannot make available at law. Coventry v. 
Hall. 2 Ch. Rep. 134. Duke of Bolton v. Deane, 
Pre. Ch. 516. Dormer v. Forteſcue, 3 Atk. 129, 10. 
Townſend v. Aſh, 3 Atk. 336. Norton v. Frecker, 1 

Atk. 524 See alſo Curtis v. Curtis, Rolls, 2 Brown's 

Rep. 


cn 1 6 3. OF £QULTY. 


or is contrary to natural juſtice, may find 
relief here. For no man can be obliged 
. | to 


Rep. Ch. 622. But the interference of courts of equity 


is peculiarly effective in correcting errors, or detecting 
fraud in accounts relied upon as ſtated and ſettled, by 


allowing the plaintiff in the caſe of ſpecific error al- 
ledged and proved to ſurcharge and falſify, and in the caſe 
of fraud opening the whole account, Vernon v. Vaudey 
2 Atk. 119. See alſo Roberts v. Kuffin, 2 Atk. 112. 
in which caſe it was held, that a party who is at liberty 
to ſurcharge and falſify is not merely confined to errors 
in fact, but may take advantage of errors in law. 


The juriſdiction exerciſed by our courts of equity, 
in moſt caſes of accident, preſents a very ſtriking in- 
ſtance of their anxiety to prevent innovation on the 
juriſdiction of courts of law: its interference being ge- 
nerally founded on ſome circumſtance, which prevents 
the party being relievable at law; as where a bond, 
or other inſtrument or ſecurity, is loſt, it will inter- 
fere, by compelling a diſcovery from the defendant, 
and will relieve upon ſuch diſcovery ; but the plaintiff 
is not entitled to any relief, upon a mere ſuggeſtion 
that the bond, inſtrument, or ſecurity, is loſt, but is 
required, for the purpoſe of relief, to annex to his bill 


an affidavit to ſuch effect. Anon. 3 Atk. 17. Mit- 


ford's Treatiſe, 112. And, as a further ſecurity againſt 
innovation, it muſt appear, that the loſs of the deed or 
inſtrument obſt ructs the plaintiff in ſeeking relief at 
law: for © the loſs of a deed,” ſays Lord Hardwicke, 
« is not always a ground to come into a court of equity 


© for relief: for if there was no more in the caſe, 


although he is entitled to have a diſcovery of that, 
| « whether 
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* to any thing contrary to the law of na- 
ture (i) : and indeed no man in his ſenſes 
e | can 


225 whether loſt or not, courts of law amd evidence of 
the loſs of a deed, proving the exiſtence of it and its 
*« contents, juſt as a court of equity does. There are 
two grounds to come into equity for relief, annexing 
«© an athdavit to the bill. - Firſt, where the deed i is de- 
ſtroyed or concealed by the defendant ; and whenever 
RN | „that is the caſe, the plaintiff is entitled to have relief 
in this court, upon the reaſon in Lord Hunſdon's 
e caſe, Hob. 109. Another is, where the plaintiff cannot 
recover at law, without mak ing profert of the deed 
in pleading at law.“ Whitfield v. Fauſſet, x Vez. 
392. Anon. 2 Atk. 61. 


— 


The judgment of the court of King's Bench, in 
Read v. Brookman, 3 Term Reports, 151, ſeems to 
have relieved the obligee from the neceſſity of coming 
| = into equity, upon the mere circumſtance of the bond 
ll | or inſtrument being loſt, by allowing him to ſtate ſuch 
I circumſtance in his declaration, as a reaſon for not 
| making profert of it. Upon this deciſion it may be 
obſerved that when- courts of common law aſſume a 
concurrence of juriſdiction in cafes of loſt deeds, to 
a profert of which the defendant would be intitled, 
they appear to have forgotten that courts of equity, if a 
bill be framed for relief, as well as diſcovery, require 
an affidavit to be annexed to the bill that the deed al- 
ledged to be loſt, is not in the poſſeſſion or power of the 
plaintiff. This precaution prevents an obligee in a 
18 bond from enforcing the obligation without riſk of being 
188 | affected by what might appear againſt him, were it 
j | produced. But in a court of law, it the band con- 
—_ | . tained 
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can be preſumed willing to oblige another 
to'it (2). But if the law has determined 
a matter with all its circumſtances, equity 
cannot intermeddle (3); and for the 

Chancery 


tained a condition or indorſement of payment of intereſt, 

and the obligee wiſhed to practiſe a fraud, he need only 
allege that ſuch bond is loſt, and the obligor might be 
without remedy, though the deed were actually in the 
poſſeſſion of the obligee; unleſs indeed the obligor 
went into equity to enforce the production of it. This 


inſtance is one of thoſe which tends to prove the wiſdom | 


of thoſe who referring to the difference of mode of pro- 
| ceeding in the judicatures of law and equity, have 
anxiouſly endeavoured to keep ſeparate and diſtin the 
objects of their reſpective juriſdiction; and upon this 


17 


(2) 1 Bla. 
Com. In- 
trod. ſ. 2. 
Puffen- | 
dorff's Ele- 
mentorum 
Juriſpru- 
dentiæ, Is 1. 
ſ. 22. 

(3) Kent. v. 
Bridge man, 
Pre. Ch. 233» 


caſe being cited in Chancery, as furniſhing an objec- 


tion to the plaintiff 's ſuit in equity, he being relievable 


at law, Lord Thurlow obſerved, that the court of | 


King's Bench having determined, to. give relief in a caſe 
formerly relievable only 1 in equity, was not a reaſon for 
excluding the ancient, peculiar, and at leaſt concurrent 
juriſdi gion of courts of equity. Atkinſon v. Leonard, 3 
Bro. Ch. Rep. 218. This concurrence of juriſdiction as 
to this kind of accident, may therefore be conſidered 
to extend to all caſes, i in which the deed or inſtrument 
has been deſtroyed, or is concealed by the defendant, 
or has been loſt by the plaintiff, though of the contents 
of ſuch inſtrument the plaintiff has other evidence; of 
which he' might avail himſelf at law. But where the 


relief ſought 1 in equity 1s, upon the loſs, of a bill of ex- 


change, or promiſſory note, the plaintiff muſt, by his 
bill, offer to give ſecurity, as an indemnity to the de- 
Voi. AT, fendant, 
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Chancery to relieve againſt the expreſs _ 
proviſion of an act of parliament, would 
be the ſame as to repeal it (4). Equity, 
therefore, will not interpoſe in ſuch caſes, 

notwith- 


fendant, againſt any demand being made upon him in 
reſpect of ſuch loſt bill or note. Walmſley v. Child, 
1 Vez. 341. As to other ſpecies of accident, ſee c. 5. 


G 


The juriſdiction exereiſed by our courts of equity, 
in matters of partition, is deſcribed by a very and 
juſtly eminent writer, as * a new compulſory mode 
by ſprung up, and now fully eſtabliſhed; by which it 
«« is uſual, upon a bill filed praying a partition, for the 
« court to iſſue a commiſſion to various perſons, who 
% proceed without a jury. How. far (he continues) 
this branch of equitable juriſdiftion, ſo trenching, 
„upon the writ of partition, and wreſting from a 
* court of common law its ancient excluſive juriſdic- 
tion over this ſubject, might be traced, by examining 
the ancient records of the court of Chancery, I know 
« not; but the earlieſt inſtance of a bill of partition I 


* obſerve to be noticed, is a caſe of the 40th Eliz. in 


« Tothill's Tranſactions of Chancery, tit. Partition. 
« According to the ſhort report of this caſe, the court 
« interpoſed from neceſſity, in reſpe& of the minority 


of one of the parties, the book expreſſing, that on 


<« that account he could not be made party to a writ 
« of partition; which reaſon ſeems very inaccurate ; 
„ for, if Lord Coke is right, that writ doth lie againſt 
« an infant, and he ſhall not have his age in it, and 

Np - 9 after 
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notwithſtanding accident or unavoidable 
neceſſity; ſo that infants had been bound 
"by 


te after judgment, he 1s bound by the partition.” Co, 
Litt. 171, Hargrave's Co. Litt. 169. b. note 2. 


Mr. Hargrave's opinion upon legal ſubjetts is ſo de- 
ſervedly entitled to influence the opinions of others, 


that I cannot refrain from obſerving, that a practice, 


ſanctioned by a precedent of ſo early a date as the 4oth 
Eliz. cannot reaſonably be deſcribed as a new mode; 
particularly, when it is confidered, that there are very 
few, if any, reports of deciſions in equity of an earlier 

date. The reaſon aſſigned by Fothill for this decifion 


is, in the opinion of Lord Coke, inſufficient to ſup- 


port it; and it will become ſtill more ſo, when it is 


conſidered, that an infant, when he attains his age, 


may ſhew cauſe againſt a decree of partition in equity, 
unleſs he be plaintiff in the ſuit. Lord Brook v. Lord 
and Lady Hereford, 2 P. Wms. 518. Tuckfield v. 
Buller, Ambler, 197, But though the reaſon aſſigned 
by Tothill fail, the decifion is not deſtitute of principle 
to ſupport it. Mr. Hargrave proceeds to obſerve, that 
this was, in Lord Coke's time, probably a rare and 
© unſettled: mode of compelling partition ;”' for, ** that, 
ein a caſe in Chancery (Drury v. Drury, 1 Ch. Rep. 
« p. 26. gd edit.), which was referred to the judges, on 
** a point of law between two co-parceners, that the 
« judges certified for iſſuing the writ of partition be- 
c tween them, and that the court ordered one accord- 
e ingly; which, he preſumes, would ſcarcely have 
been done, if the decree for a partition, and a com- 
„ miſſion to make it, had been a current and familiar 
practice.“ 


C's . "uo 
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by the ſtatute of limitations, if there had 


been no . in the act. And al- 
though 


The caſe of Drury v. Drury, appears to have been 
decided in the th of Charles the Firſt; previous to 
which period, and even to the 40th of Eliz. equity 
had decreed an equal partition, where that made by 
the parties appeared to be unequal. Norſe v. Ludlow, 


g2 Eliz. Toth. 155.—Whether this partition was 
made by writ, commiſſion, or conſent, does not indeed 


appear; neither does it appear, in Drury v. Drury, 
upon what ground the writ of partition was decreed ; 

but it is obſervable, in that caſe, that the queſtion of 
partition was not referred to the judges ; and that if it 
was, that they could not ſtrictly, in ſuch a caſe, have 
certified that a commiſſion, which is an equitable pro- 
ceſs, ought to iſſue. The inference, therefore, drawn 
by Mr. Hargrave from this caſe, cannot be ſupported, 


_ unleſs it can be at leaſt ſhewn, that the judges were 


called upon to decide not only the queſtion of partition, 
but alſo to point out the mode to effect it. If, how- 
ever, the authority of this cafe can in any degree ſup- 
port the doubt raiſed upon it, I think it muſt be re- 
moved by an almoſt immediately ſubſequent caſe, 14 
Car. 1. Babb v. Dudeny, Tothill's Tranſactions, tit. 
Partition, f. 155. in which caſe the court refuſed to 
interfere, not upon the ground that it had no juriſdic. 
tion, but becauſe the matter was but ql. per annum.“ 
Norbury v. Yarbury : Toth. ubi ſupra, See alſo 
Manaton v. Squire, 2 Freeman, 26. ; in which caſe 
partition was confidered as cognizable in equity as 
at law. | 


To eſtabliſh the origin of any branch of legal or 
equitable juriſdiction is always difficult, and ſeldom 
neceſſary, 
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though in matters of apparent equity, as 


fraud, or breach of truſt, precedents are 
| | not 


neceſſary, provided the exerciſe of ſuch juriſdiftion is 
found to be conducive to the ends of ſubſtantial juſtice; 
and ſuch will appear to be the tendency of the juriſ- 


diction exerciſed by our courts of equity, in caſes of 


partition, upon a reference to the difficulties which 


obſtructed the mode of proceeding at common law: 


and though many of thoſe difficulties are removed by 
the 8th and th W. g. c. 31.; yet ſtill, it © the titles 
of the parties are in any degree complicated, it is ex- 
« tremely difficult to proceed at law; or where the 
« tenants in poſſeſſion are ſeized of particular eſtates 
« only; for the perſons entitled in remainder cannot 
be bound by the judgment in a writ of partition.” 


Mitford's Treatiſe, &c. p. 110. On theſe confidera- 


tions, and the almoſt conſtant occaſion that the parties 
have for a diſcovery, is founded this branch of equitable 
juriſdiction ; in the exerciſe of which our courts of 


equity are conſtantly governed by an anxious attention 


to the legal title of the plaintiff: for though, at law, it 
be ſufficient to alledge ſeiſin, yet, in equity, the plain- 
tiff muſt ſhew his title. Cartwright v. Pultney, 2 Atk. 
380. And in order to prevent vexatious ſuits, courts 
of equity havein ſome caſes of partition refuſed to allow 
coſts, none being allowed at law on the proceedings by 
writ, Metcalf v. Beckwith, 2 P. Wms. 376. Parker v. 
Gerrard. Ambl. 236. Mitford's Treatiſe 111. But ſee 
Calmedy v. Calmedy, 2 Vez. Jun. 568. in which a 


different practice is ſtated to have obtained, and in which 


caſe the coſts of executing the commiſhon and of the 

neceſſary proceedings in the cauſe, were decreed to be 

defrayed by the parties in . to- their intereſts. 
| The 
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not neceſſary; yet, in other caſes, it is 


dangerous to extend the authority of this 
court 


The juriſdiction of our courts of equity, in matters 
of dower, for the purpoſe of aſſiſting the widow with 
a diſcovery of the lands or title deeds, or of removing 
impediments to ner rendering her legal title available 


at law, has never been doubted. But it has been 


queſtioned, whether equity could give relief in thoſe 
caſes, in which there appeared to be no obſtacle to her 


| legal remedy * Wallis v. Everard, 3 Ch. Rep. 87. 


By the civil law widows were intitled in the firſt in- 
fiance to ſue in the council of the emperor, Cod. Lib. 
3. Tit. 14. And it ſeems now, to be ſettled, that 
** ſhe labours under ſo many diſadvantages at law, from 
« the embarraſſments of truſt, terms, &c. that ſhe is 
fully entitled to every aſſiſtance that a court of equity 
© can give her, not only in paving the way for her to 
*« eſtabliſh her right at law, but alſo by giving com- 
e plete relief when the right is aſcertained.” Curtis v. 
Curtis, 2 Brown's Ch. Rep. 634. Lucas v. Calcraft, 
there cited; and Munday v. Munday, 4 Bro. I. 294. 2 
Vez. Jun. 122. And in the exerciſe of this juriſdiction, 
courts of equity will even enforce a diſcovery againſt 
a purchaſer for valuable conſideration without notice. 
Williams v. Lambe, 3 Bro. Ch. Rep. p. 264. And 
though the widow ſhould die before the had eſtabliſhed 
her right to dower, equity will, in favour of her per- 
ſonal repreſentatives, decree an account of the rents 
and profits of the lands, of which ſhe afterwards ap- 
peared dowable; but will not allow intereſt thereon, 
Lindſey v. Gibbon, 1783. cued g Bro. Ch. R. 493. 
Wakefield v. Childs, dth July, 1791, MSS. 5 


* 


With 
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court further than the practice of former 
times (+). | 


With reſpect to the excluſive juriſdiction exerciſed 

by our courts of equity, in matters of truſt, and in 
thoſe caſes where the principles of ſubſtantial juſtice 
entitle the party to relief, but the poſitive law is ſilent, 
it ſeems impoſſible to define with exactneſs its bounda- 
ries, or to enumerate with precifion its various prin- 
ciples. In the courſe of this treatiſe, however, a variety 
of inſtances will appear, from which it is hoped the wiſ- 
dom of this branch of equitable juriſdiction will be 
fully and ſatisfactorily eſtabliſhed, and to which at pre- 
ſent it may be ſufficient to reter. 


(2) This propoſition 1s neither ſanftioned by prin- 
ciple nor authority ; for though it may be true that 
equity has, in many caſes, decided differently from 


courts of law, yet it will be found, upon reference to 


ſuch caſes, that they involved circumſtances to which 
a court of law could not advert, but which, in point 
of ſubſtantial juſtice, were deſerving of particular con- 
ſideration, and which a court of equity, proceeding on 
the principles of ſubſtantial juſtice, felt itſelf bound to 
reſpe&t, The opinion, however, ſtated by our author, 
has certainly prevailed ; and Sir Joſeph Jekyll, in Cow- 
per v. Cowper, 2 P. Wms. 753. ſeems to have been 
particularly anxious to do it away. Though (ſays he) 
** proecedings in equity are ſaid to be ſecundum diſere- 
*© tionem boni viri; ; yet, when it is aſked, vir bonus eſt 
«& quis? the anfirer is, qui conſulta patrum, qui leges 
e juraque ſervat. As it is faid in Rooke's caſe, 5 
Rep. 99. b. that diſcretion is a ſcience, not to act 
« arbitrarily according to men's will and private affec- 
* tion: ſo the diſcretion which 1s to be executed here, 
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is to be governed by the rules of law and equity, 
* which are not to oppoſe, but each in its turn to be 
« ſubſervient to the other. This diſcretion, in ſome 
« caſes, follows the law implicitly; in others, aſſiſts 
« and advances thc remedy ; in others, again, it re- 

«« heves againſt the abuſe, or allays the rigour of it: 
but in no caſe does it contradict or overturn the 
grounds and principles thereof, as has been ſome- 
« times ignorantly imputed to this court. That is a 
« diſcretionary power, which neither this nor any other 
« court, not even the higheſt, acting in a judicial capa- 


« city, is by the conſtitution entrufted with.“ It will 


not, I truſt, be conſtrued a want of reſpect to the 


authority of Sir Joſeph Jekyll, to attempt to give 


additional force to his ſentiments, by referring to the 
concurrence of Sir Thomas Clarke, who, concluding 
his opinion in Burgeſs v. Wheate, 1 Blackſt. Rep. 
123. with the above paſſage, adds, This deſcription 
js full and judicious, and what ought to be imprinted 
«© on the mind of every judge.“ 


() It is the duty of every court of juſtice, as 

a court of law or of equity, to conſult the intention of 
the legiſlature ; 10 Rep. 57. b. nor does it any where 
appear, that, in the aye of this duty, courts of 
equity are inveſted with à larger or more liberal diſ- 
cretion than courts of law. Vet, though a court of 
« equity will not differ from the courts of law, in the 
« expoſition of ſtatutes, yet does it often vary in the 
remedies given, and in the manner of applying them.” 
Per Lord Talbot, Boſanquet v. Daſhwood, Forreſter, 
39, 40. Thus, if plaintiff in equity pray that an inſtru- 
ment or ſecurity given for an uſurious conſideration, be 
delivered up to be cancelled, the only terms upon which 
equity will interpoſe, are, the plaintiff paying to the 
defendant 
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defendant what is really and bona fide due to him: 
and if plaintiff do not make ſuch offer by his bill, de- 
fendant may demur, Maſon v. Gardner, 1 Nov. 1793. MS. 
whereas, if the party, claiming under ſuch inſtrument, 
come into equity to render his claim available, the 
court will proceed upon the letter of the ſtatute ; tor 
though the court, in many caſes, have a diſcretion 
whether it will interfere or not, and may therefore 
preſcribe the terms of its interference; yet it will 
never exerciſe that diſcretion in favour of a plaintiff, 
who is a wrong doer, ſeeking to refider a court of 
equity the mean of effectuating the wrong. It may 
alſo be material to obſerve, that equity will not allow 
a ſtatute, made for the prevention of fraud, to be 
converted into the inſtrument of fraud. 2 Roll's Ab. 
378. And therefore, though the ſtatute of frauds enacts, 
that no action ſhall be brought on contracts or agree-_ 
ments relating to lands, unleſs the ſame be reduc- 
ed into writing; yet, under certain circumſtances, _ 
which will hereafter be particularly noticed, | ſee B. 1. 
c. 3. ſ. 8.] equity will relieve on ſuch contract or 
agreement. So, on the conſtruction of the regiſter 
act, 7 Anne, c. 20. though it is thereby enacted, that 
a regiſter deed ſhall take place of an unregiſtered, 
deed, whence it might be argued, that if a perſon 
knew of the unregiſtered deed before he purchaſed, it 
ſhould not ſtand againſt him; yet equity ſays, if the 
party knew of the unregiſtered deed, his regiſtered 
deed ſhall not ſet it afide, becauſe he has that notice 
which the act of parliament intended he ſhould have. 
Blades v. Blades, 1 Eq. Ca. Ab. 358. pl. 12. Hine v. 
Dodd, 2 Atk. 275. Le Neve v. Le Neve, 3 Atk. 646. 
Ambl. 436. Doe on demiſe of Watſon v. Routledge, 
Cowp. 712. 
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(i) Sir William Blackſtone, addreſſing himſelf to 
the opinion of Lord Coke, that acts of parliament 
contrary to reaſon are void, obſerves, that, © if the 
„ parliament will poſitively enact a thing to be done 
« which is unreaſonable, he knows of no power 
«© that can control it.” x Com. Intr. ſ. g. The reaſon 
which he aſſigns, namely, that it would ſet the judi- 
_ «* cial power above that of the legiſlature,” is certainly 
entitled to great, weight ; yet it will be difficult to re- 
concile this opinion with the propoſition which he lays 
down in the ſecond ſection of his introduction, that 
„no human laws are of any validity, if contrary to 
the law of nature; which he deſcribes as © coeval 
% with mankind, and diftated by God himſelf,” - 


(4) © Principles of decifion adopted by courts of 
equity, when fully eſtabliſhed, and made the grounds 
of ſucceſſive deciſions, are conſidered by thoſe courts 
4e as rules to be obſerved with as much ſtrictneſs as 
« poſitive law.“ Mitford's Treatiſe, p. 4. And it 
will be found, that, even in caſes of fraud, which 
from their nature muſt be almoſt infinitely various in 
their circumſtances, courts of equity conſtantly pro- 
ceed upon ſome clear and eſtabliſhed principle, ſuffici- 
ently comprehenſive to meet the circumſtances of the 
particular caſe to which it is applied, and not upon a 
vague, arbitrary, and indefinite power, which, in its 
exerciſe, might indeed prove miſchievious to the indi- 
vidual, and alarming to the ſtate. 


Ch. I. 54.00 EQUIEITY.- 


SECTION IV. 


OW the ſubject matter, both of aw 


and equity, is contracts, as we have 
before obſerved; and a pact or covenant, 
in the general ſenſe of it, comprehends all 
things about which men agree, in their 
tranſactions, negotiations, and intercourſe 
with one another. Yet it is not here to be 
extended ſo largely, as to take in every 
agreement of opinion ; but ſuch only as in- 
duce an obligation, or contain a convey- 
ance of {ome right (/). Neither do we at 
preſent intend to treat of thoſe univerſal 
pacts, by which the propriety and domin- 
10n of things was at firſt eſtabliſhed; but 
thoſe particular contracts, which are li- 
mited to the benefit of certain perſons, and 


; preſuppoſe property and price (n); theſe 


(faith the Prætor), as the mouth and ora- 
cle of the law, and building his opinion 
on the ſure foundation of natural juſtice 
and equity, if they are not gained by ill 
practice, nor made againſt the laws, I will 


27 


ſee kept (1); for what can be ſo agreeable (% Die. ib. s. 


to human faith, as the obſervance of thoſe 
things which they themſelves have appro- 
| 1 | ved 


dit. 14. 7. 1.7. 
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ved of, and made a law amongſt one ano- 
ther? In contracts, therefore, reſpect is 
firſt to be had to the things expreſſed in 
the agreement, if they may poſſibly be 
obtained; and for default of the things 
themſelves, a ſufficient equivalent is to be 


given (7). 


0 Such contracts or agreements as do not induce 
an obligation, are conſidered as nuda pacta, as well 
by the common as by the civil law, and therefore 
cannot be made the ſubject of a demand in law or 
equity; * ex nudo pacto non oritur actio.“ 2 Blackſt. 
Com. 445. 16 Vin. Ab. 16. See c. 5. ſ. 1. note. 


(] Our author borrows this diſtinction between 


pads and contracts from Puffendorff, b. 5. c. 2. f. 1. 


See alſo Heineccius, Elem. Jur. Nat. and Gent. c. 14. 
ſ. 385. See a further diſtinction between obliga- 
tions to give a certain thing and to do a particular act, 
pointed out and obſerved upon by Pothier Traite des 
obligations, a . . „ 


(n) The common and ſtatute law act upon this prin- 
ciple to a certain extent. Thus, in the caſe of replevin, 
if the defendant prevail, the goods diſtrained are to be 
reſtored by writ de retorno habendo; in ejectment, if 


palaintiff eſtabliſh his title, he ſhall have the poſſeſſion 


of the land by writ of habere facias poſſeſſionem : ſo, 
in a writ of covenant, brought by the leſſee againſt the 
leſſor, if the term be not expired, he ſhall recover the 
term again, if the leſſor has put him out. Fitz. N. B. 


325. Or if there be a covenant to convey or diſpoſe of 


lands, the covenantee may have a ſpecial writ of cove- 


nant for a ſpecific performance of the contract. g 
Blackſt, 


Ch. I. 5 5. OF EQUITY. 


Blackſt. Com, 165. So by the a of 3 the: 


judgment is, that the plaintiff recover the ſpecific thing 
detained: ſo in action of waſte, the plaintiff ſhall re- 
cover the land waſted. 


Theſe inſtances, though ſufficient to ſhew that courts 
of law recognize the principle upon which courts of 
equity decree the ſpecific performance of agreements, 
do not by any means comprehend that almoſt infinite 
variety of caſes to which the principle is applicable ; 
and to ſupply that defect, the interference of a court of 
equity becomes neceſlary, governed, however, by a 
variety of conſiderations. | 


SEC TI 


UT the law of England was very de- 

fective in this particular, and fell 
ſhort of natural juſtice, where an actual 
conveyance was not obtained; which 
oftentimes, from the diſtance of the place 
where a local ceremony was required, or 
from other circumſtances wanting, was 
not immediately practicable; for execu- 
tory agreements were there looked upon 


but as a perſonal ſecurity, and damages 


only to be recovered for the breach of 


wer ; moſt commonly either by an action 


of covenant, if there was a deed, or by an 


aſſumpſit, if without deed. But it pro- 
ving 
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ving a great hardſhip, in particular caſes, 
to be left only to the uncertain reparation 
by damages, which the perſonal eſtate per- 
haps may not be able to ſatisfy, courts of 
equity, therefore, where there was a ſuf- 
ficient conſideration, did, in aid of the 
municipal law, compel a ſpecific perform- 
ance (o). And there are many other caſes 

wherein 


00 The juriſdiction exerciſed by e courts of equity, 
in decreeing the ſpecific performance of agreements, 
Is certainly of a very ancient date, it being referred to 
in the Year-book of 8 E. 4. 4. b. as well known and 
eſtabliſhed ; yet it has been ſometimes complained of, 
and attempted to be reſtrained, as an encroachment on 
the juriſdiction of courts of law, particularly in the 
caſe. of Bromage v. Jenning, Roll's Rep. 368. 
pl. 21. 4 Vin. Ab. 399. pl. 1. It is now, however, by 


_ a ſeries of deciſions, eſtabliſhed, that courts of equity 


may decree a contract to be performed in ſpecie, at 
leaſt wherever a court of law would give damages for 
the non-performance of it, but which damages would 
not be an adequate compenſation for the non-perform- 
ance, the party wanting the thing in ſpecie. See 
B. 1. c. 3. ſ. 1. But an agreement to be decreed in 
ſpecie muſt be fair and .reaſonable. Phillips v. Duke 
of Bucks, 1 Vern. 227. Bromley v. Jefferies, 2 
Vern. 415. Green v. Wood, 2 Vern. 692. Young 
v. Clarke, Pre, Ch. 538. Francis Max. p. 6. note. 


As I ſhall have N to 5 this ſubje&t more 
air in another part of this treatiſe, B. 1, 


c. 3. 


Ch. I. S5. OF EQUITY. 


wherein equity will give relief, although 
there be a remedy at law, if that be in- 
ſufficient; as for a nuiſance by injunction, 


or the like ( 2 yet their decree binds the 
perſon 


c. g. ſ. 1. It may be ſufficient, in this an to refer to 


the caſe of Dodſley v. Kinnerſley, Ambler's Rep. 406. 
where Lord Hardwicke ſtated, that, before Lord So- 
mer's time, the practice, as to agreements, was to 

ſend the party to law; and if he recovered any thing 

by way of damages, the court then entertained the ſuit ; 
which practice appears, notwithſtanding the obſervation 
of Lord Macclesfield in Cannel v. Buckle, 2 P. Wms. 
243. to confirm the opinion of the court in the caſe of 
Dr. Betteſworth v. Dean and Chapter of St. Paul's, 
Sel. Ca. in Ch. 66. That equity will not entertain 
the ſuit, unleſs the plaintiff wants the thing in ſpecie, 
is expreſsly recognized as the rule of the court by the 


Maſter of the Rolls (Lord Kenyon) in Errington v. 


Annefley, 2 Brown's Rep. g43. and had been pro- 
cceded upon in ſeveral earlier caſes. Cud v. Rutter, 
1 P. Wms. 570. Cappur v. Harris, Bunb. 135. Dori- 
ſon v. Weſtbrook, 2 Eq. Ca. Ab. 161. pl. 8. 5 Vin. 
Ab. 540. pl. 22. Pufey v. Puſey, 1 Vern. 273. D. of 
Somerſet v. Cookſon, 3 P. Wms. 389, Fells v. Read, 
3 Vez. Jun. 70. But ſee Gardner v. Pullen, 2 Vern. 
394- in which caſe the court ſeems to have departed 


from it, by decreeing performance of an agreement for. 


India ſtock. 


(%) In cafes of nuiſance courts of equity interpoſe, 
(ſee Coulſon v. White, 3 Atk. 21.) to prevent and re- 


ſtrain an injury, for which courts of law, in many caſes, 
4 could 
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fon only, and not the eſlate (9) ; be- 
cauſe the en is, in this reſpect, no 
court 


could not give an adequate compenſation, yet, ſtill re- 
garding the claims of the defendant, they will not in- 
terfere before anſwer, unleſs the plaintiff ſtate a pre- 


ſcriptive right, or an agreement, and ſupport the ſame 


by affidavit. Morris v. Leſſees of Lord Berkeley, 2 Vez. 
452. Attorney General, at the relation of Gray's-Inn 
Society, v. Doughty, 2 Vez. 453. See Lord Bathurſt 
v. Burden, 2 Brown's Rep. 64. and the caſes there 
cited. But every common treſpals i is not a foundation 
for an injunction, where it is only contingent and tem- 
. Coulſon v. White, 3 Atk. $1... 


But courts of equity, for the purpoſe of preventing 
injury, will not only interfere in caſes of nuifance, but 
alſo in caſes of waſte: for though the ſtatute of Glo- 
ceſter, 6 Edw. 1. c. 13. has, under certain circum- 
ſtances, provided the writ of eſtrepement, in order to 


prevent the committing of waſte, pendente lite; yet it 


has been found, that this preventive is applicable to 
very few caſes ; ſo that the moſt uſual way of prevent- 


ing it now is by bill in equity; ſee Mitford's Treatiſe, 


123, 124. 3 Bla. Com. 225, 226, 227, by which not 
only future waſte 'may be reſtrained, but the timber al- 
ready felled may be ſecured for the benefit of the party 


intitled to it, by reſtraining the party en of the 


waſte from removing it. 


But in the exerciſe of this branch of their juriſdic- 
tion, courts of equity are particularly cautious, leſt 
their interference ſhould work an injury; and there- 
fore "Ry. will not, in any caſe, ren ruin the defendant, 

before 


* OI "0 * 
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court of record (1); though ſome think (+) 41g. 84. 


this opinion abſurd; for both ought 


equally 


before the time for his anſwering be expired, unleſs the 


plaintiff by an affidavit ſtate the particulars of his title. 
Whiteleg v. Whiteleg, 1 Brown's Rep. 57. and alſo 
of the truth of the ſeveral facts alledged in his bill. 
2 Harriſon's Ch. 2379. Nor will they, even upon 
ſuch affidavit, reſtrain the defendant from working a 
mine already opened, unleſs it appear that the defend- 
ant has only a term in the eſtate for years or for life, 
and that the reverſion be in the plaintiff Sir James 
Lowther v. Stamper, 3 Atk. 496. Or that it be a 
breach of an expreſs covenant, or an uncontroverted 


miſchief. Anon. Ambler, 209. Upon a fimilar prin- 


ciple, courts of equity will reſtrain the printing and 
ſelling almanacks, bibles, and other works, at the ſuit 
of the owners and authors of ſuch books ; or the uſe of 
an alledged new invention, at the ſuit of the patentee. 
Mittord's Treatiſe, 124, 129. Anon. 1 Vez. 476. 
Bolton v. Bull, 3 Vez. Jun. 140. But it has been held, 


in ſome caſes, that the plaintiff's excluſive right muſt 


be admitted by the defendant, or eſtabliſhed at law, 


in order to Warrant the interference of the court. 


Anon. 1 Vern. 120. Hills v. Univerſity of Oxford, 1 


Vern. 275, Eaſt India Company v. Sandys, 1 Vern. 


127. Jefferys v. Baldwin, Ambler's Rep. 164. Bate- 
man v. Johnſon, Fitz-Gib. Rep. 106. Hornev. Baker, 
gth May, 1710. Blanchard v. Hill, 2 Atk. 485. The 
principle upon which theſe caſes appear to have pro- 
ceeded is, that the injunttion might operate irreparable 
damage to the defendant, in the event of the plain- 
tiff 's not being excluſively intitled ; whereas the damage 


VO 5. D ſuſtained 


33 


>] We: 


rs 
4 


"RR +\ WE BAY ERP ING ao. ut 3 ber 1 
* . I So. 4 - 7 - EY has * 
. * ; — 7 . TS o- „ 8 f 
op e . neces on, 8 —— fo . — — 250 
8 NN aa: . 5 * 3 L - -- ; 
1 n 8 5 „ fs WIN Ov Ne pe + 47 a FIG bs — — FX - 8 n . 
Fenn e eme rere bees, rn, 8 


n 
dp r ern 

"+ 7 8 — n 
err . re 


93 4 . Ls , 8 e * 2 n „ 1 Fr WL. 2/0. 7 N "a>, * r 3 
8 _—_— — 5 Ge Py Yo oo oh ot ah + ob tg a Pra. os + * — r < — " — ">= — re „ 
e 2 F . TEE 95 s N nere Br Ys tr ay" . 
S 4. r deere 8 8 . - —_ "7 - 2 = — N 
i ws * o 4 "7,4 25 "© — 7 min N 6.40 £4 e ee Fo n 11 * 2 r 
ire *. 5 TY bud: ard = Rr 2 9 2 * Nr 


if; 


ra oe 
22 * 
n hg ts 
— . 
* 


wh 092" 064 * 
7 o 


n 
SER — 
+ 


34 


A TREAT ISE Book I. 


8 to be bound by the deciſions of 
this court, or elſe there would be an im- 
potence in the court, that would reſtrain 
it from doing juſtice. 


ſuſtained by the plaintiff, in the event of his eftabliſh- : 
ing his title, allowed of compenſation. 


(4) Where the ſubject in diſpute is not within the 


juriſdiction of the court, it is certainly true that the 


decree of the court operates merely in perſonam; but 
if the lands be within the juriſdiction oſ the court, and 
the defendant refuſe to perform the decree, as to give 


the plaintiff poſſeſſion, the court will enforce its decree 
by the writ of aſſiſtance, which is for ſuch purpoſe di- 


rected to the ſheriff, Penn v. Lord Baltimore, 1 Vez. 
454. Stribley v. Hawkie, 3 Atk. 275. Roberdeau v. 
Rous, 1 Atk. 543. Foſter v. Vaſſal, 3 Atk. 587. This 
proceſs, however, ſeems to have been firſt ifſued in the 
time of James the Firſt. Penn v. Lord Baltimore. 


7 
* 8 


SECTION VI. 


OWEVER the common lawyers con- 
tinually poured out their complaints 
againſt this incroachment, as they imagin- 
ed, on their own profeſſion; yet pretended 
all the while, that their only concern was, 


—_ | | => 8 


- Ch, 1-66. OF Faure 
leſt this new juriſdiction ſhould ſhake the 


toundation of the ancient municipal laws 
of this realm. The law, ſay they, has ap- 
pointed certain ceremonies, in the trans- 
terring of property, for the quiet and re- 
pole of ſociety. It has alſo provided cer- 
tain technical words, of peculiar and de- 
termined ſignifications, for the limiting of 
the duration of men's eſtate; and it is 
better to ſlick to the known rules of law 
than to follow the fancies of private men 
(7). But if the aſſurance is bad, and yet 

there 


1r) It ſeems to have been formerly the practice of 
the chancellor to conſult the judges, whether the caſe 
before him was ſuch as called for the interpoſition of a 
court of equity, 2 Roll's Rep. 424. At what period, 
or for what reaſon this practice was diſcontinued, the 
books no where mention: it was probably, however, 
upon the diſcontinuance of this practice, that courts of 
law became jealous of the increaſing powers of courts 
of equity, and endeavoured to reſtrain them; and 
though no inſtance is to be found of prohibitions being 
granted, to reſtrain proceedings in the court of Chan- 


cery, yet there are many inſtances of interior courts of 


equity being fo reſtrained, particularly where the ſuit 
was for a ſpecific performance; for, ſaid the court of 
King's Bench, ** ſuch relief in equity would wholly 
*« ſubvert the actions of cafe and covenant, and compel 
a leaſe, though the party contracting was entitled to 
*© make his election, when he would grant the leaſe, 
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there is a remedy, to what purpoſe is the 


common law? But equity was not fatis- 
fed with this falſe and ſhallow reaſoning 
of the common lawyers. For it never pre- 
tended to any arbitrary ſway over the 
ſtated rules of law, but only a power of 
conducting and guiding them according 
to honeſty and good conſcience; and 
what poſſible inconvenience can there 
ariſe, when there 1s a good conſideration, 
and the intention 1s clear, that men ſhould 
be compelled to perform their engage- 
ments, and that all the means, without 
which that cannot be obtained at law, 
ſhould be ſupplied by a court of equity 
(s)? 


or pay the damages ſuſtained by the other party.“ 
Bromege v. Jenning, 1 Roll's Rep. 368. Hudſon 
v. Middleton, 2 Roll's Rep. 433. The fallacy of this 
reaſoning is obvious: it aſſumes, that the party con- 
tracting has an election to perform his contract or not; 
whereas, in conſcience, he is clearly bound to do the 
ſpecihc thing which he has covenanted to do, but 
which obligation a court of law cannot in all caſes 
enforce. - See B. 1. c. g. . 2 | 


( The imperfect execution of the contract not 
affecting the equity which is raiſed by the agree- 


ment, ſee 3 Bla. Com. 432, 433, where this point is 


fully conſidered. 
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SECTION VII. 


| EQUITY, therefore, will ſupply any de- 


fects of circumſtances in convey- 
ances (:); as of hvery (1), ſeiſin (2) in 
the paſling of a freehold (2), or of the ſur- 


37 


(1) Francis's 
Maxims, 55+ 
Bokenham 


render (v) of a copyhold (3), or the like. ban, f Cb. 
Alſo all miſpriſions in deeds, as of the Twit, 
| names 2 ch. Res. 
Jackſon v. Jackſon, Seleg Ca. Ch. 81. (2) Man v. Cobb. Ch. Ca. a | 


(3) Smith v. Smith, 1 Ch. Rep. 57. Bradley v. Bradley, 2 Vern. 16g. Jenn 


Moore, 2 Vern, 609. Anon. 2 Freeman, 65. Taylor v. Wheeler, 2 Vera. 564- 


(t) This remedial power of courts of equity does not 
extend to the ſupplying of any circumſtance, for the 
want of which the legiſlature hath declared the inſtru- 
ment to be void. See Hibbert v. Rolleiton, 3 Bro. 
Ch. Rep. 571. Williams v. D. of Bolton, 2 Vez Jun. 


128. . 


(u) And where a defective conveyance is aided, it 


is ſaid that the eſtate ſhall be diſcharged of meſne 
incumbrances by the party, as if a mortgagee wants 
livery, and thereupon the heir confeſſes judgments to 
another, the mortgagee ſhall hold the land diſcharged 
from the judgments. Burgh v. Burgh, Finch's Rep. 
28. So where the land is bound by articles made for a 
valuable conſideration, and the money paid. Finch v. 
E. of Winchelſea, 1 P. Wms. 279. but, quere whether in 
theſe caſes the ſubſequent incumbrancer had not notice 
of the former; the general rule being that a court of 
equity will not interpoſe in prejudice of a defendant 
having a legal intereſt for a valuable conſideration, 


and without notice of the plaintiff's equity. 
| e) There 
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(4) 2 Co. 
myn's Dig. 
$260 
Downes v. 
Moreton, 

2 Ch. Ca. 
68. 

Simms v. 
Urry, 2 Ch. 
Ca. 225. 
| (5) Scott 
v. Wray, 

1 Rep. Ch. 


45. 
(6) Edwin 
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names of the parties (4), or the ſum in a 
bond (w). And an award (5), or charter- 


party (6), though void or defective at 
law, may find relief here. Nor ſhall any 


fiction of the common law, as the extin- 
guiſhment of a covenant by marriage, 
| prevent. 


v. the Eaſt Ind. Comp. 2 Vern, 216. but ſee Hotham v. Eaſt Ind. Comp. Dougl. 264. 


( There is no doubt but that courts of equity will 
ſupply the ſurrender of a copyhold. It is faid, how- 
ever, to be now ſettled, that unleſs there be a valuable 


conſideration, they will interpoſe, for ſuch purpoſe, in 


favour of three deſcriptions of perſons only ; creditors, 


wife, and children; and even, in ſuch caſes, they pro- 


ceed ſubject to ſeveral reſtrictions. For though they 


will ſupply the ſurrender of copyholds in favour of 


creditors, if the other eſtates liable to the payment of 
debts are not ſufficient, Drake v. Robinſon, 1. P. 
Wms. 444; Bixby v. Eley, 2 Bro. C. R. geg; yet, 
if there be both freehold and copyhold eſtates deviſed 
for the pay ment of debts, and the freehold be ſufficient 
for ſuch purpoſe, they will not ſupply the ſurrender 
of the copyhold, Hall v. Beane, 1 Vez. 215. Rafter 


. Stock, 1 Eq. Ca. Ab. 123, 124. Hillier v. Tar- 


rent, Exch. Trin. T. 1791. In ſupplying a ſurrender 
in favour of a wife, or younger children, (who muſt be 
legitimate. Furſaker v. Robinſon, Pre. Ch. 473.) 
courts of equity reſpect the claims of the heir at law, 
and therefore will not interpoſe, if the heir would 
thereby be left unprovided for. Kettle v. Townſhend, 
1. Salk. 187. Hawkins v. Leigh, 1 Atk. 387. See 
b. 2. c. 2. ſ. 2. note (p.) But the heir, whoſe claim is 

tO 


ch. I. $7: OF EQUITY. 

prevent the interpoſition of this court (7): 
for equity regards not the outward form, 
but the inward ſubſtance and eſſence of 
the matter (8), which is the agreement 
of the parties upon a good and valuable 


conſideration (x), and where the perſons 
intereſted 


to be thus reſpected, muſt be one for ww the 3 | 


tor was under as ſtrong a moral obligation to provide 
as for the deviſee. Chapman v. Giblon, Rolls, 3 Bro. 
Ch. Rep. 229. And mult be wholly unprovided for. 


Pike v. White, 3 Bro. Ch. Rep. 286. See alſo Lin- 


dopp v. Eborell, 3 Bro. Ch. Rep. 188. And it the 
ſupplying of the ſurrender would not diſinherit ſuch 


heir, courts of equity will ſupply it in favour of the 


wife, though ihe be otherwiſe provided for. Smith v. 
Baker, 1 Atk. 386. But it was held, in Roſs v. Roſs, 
1 Eq. Ca. Ab. 124. that they ought not to ſupply a 
ſurrender for younger children againſt an "elder, - to 
make them in a better ſituation than the elder. This 
conſideration, however, was not attended to in Cook 
v. Arnham, 3 P. Wms. 283. Forreſter, 35.; both 
the Maſter of thz Rolls and Lord Talbot being ot opi- 
nion, that the father was the beſt judge what was a 
proper proviſion for his children, 


(7) Cannel + 


v. Buckle, 

2 P. Wms. 
243 

Acton V, 
Pearce, 

2 Vern. 480. 
See ch. 2. 


ſect. 6. 


note (e). 
(8) Francis's 
Maxims, 


Max. 13 


In thoſe caſes in which the court will ſupply a ſurren- 


der, it is to be underſtood, that the effect of the ſurrender 
is bounded by the motive which induces the court to 
ſupply it ; therefore, where the teſtator deviſed a copy- 
hold to truſtees | in truſt, to ſell, and to pay the intereſt 


of the produce to the wife during her life, and after her 
| death 
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intereſted fully intend to contract a per- 
fect obligation, though by miſtake or ac- 
cident, they omit the ſet form of law. So 
that no remedy is to be had to compel a 
performance of it in courts of civil judi- 
cature, yet are they bound, in natural 
Juſtice, to ſtand to their own agreement. 


death to a ſtranger, the court, though it ſupplied the ſur- 
render in favour of the wife, decreed that the cuitoma- 
ry heir ſhould be at liberty to apply after her death. 
Marſton v. Gowan, 3 Bro. Ch. Rep. 150. Courts of 


equity will, in ſupplying the ſurrender of a copyhold 


eſtate in favour of a purchaſer for valuable conſidera- 
tion, go ſtill farther ; for they will not only ſupply it 
againſt the party himſelf, and his heir, Barker v. Hill, 
2 Ch. Rep. 113. but will alſo ſupply it againſt his 
aſſignees and creditors, if he become a . bankrupt. 
Taylor v. Wheeler, 2 Vern. 565. I have not noticed 
the caſe of copyholds deviſed to charitable uſes, the 
want of ſurrender in ſuch caies having been prior to 
9 G. 2. c. 36. made good not by the diſcretion of the 
court, but by the ſtrong and general words of 4g Eliz. 
Attorney-General v. Burdett, 2 Very. 755. Duke's 
Charitable Uſes, 84. Attorney-General v. Andrews, 
1 Vez. 225. Nor have I noticed thoſe caſes in which 
a ſurrender is directed by the will. Wardell v. War- 
dell, 3 Bro. Ch. Rep. 116. conſidering them rather 


in the nature of truſts to be executed than defective . 


conveyances. 


Equity will alſo wad any defect in the execution 


of a power, provided the ſame be for a good or valua- 


ble conſideration; but equity will not ſupply the non- 
Execution 


X - 


Ch-1.68. OF EQUITY. 


execution of a power. See B. 1. e. 4. ſ. 25.; ſee alſo 
Powell on Powers. 


(w) Quere, whether equity will ſupply a defect in a 
bond againſt a mere ſurety? Croſby v. Middleton, 
3 Rep. Ch. 55. Sheffield v. Lord 9 2 Vern. 


393. 


(&) Though equity will relieve by ſupplying the 
defects of a conveyance upon a good or valuable con- 
fideration, yet 1t will not interfere if the conveyance be 
purely voluntary. Pickering v. Keeling, 1 Ch. Rep. 
78. Bonham v. Newcombe, 2 Ventris, 365. Lee v. 
Sir Robert Henley, 1 Vern. 37. Coleman v. Sarell, 
1 Ver. Jun. 50. 


air n 


AND any covenant, though not ſpeci- 
hc, but only a general covenant for 
indemnity, may be decreed here: for 
equity prevents miſchief (y); and it is 
unrea- 


(x) The prevention of miſchief, which ſhould be one 
of the principal objects of every ſyſtem of juriſpru- 
_ dence, conſtitutes a very important branch of equitable 
juriſdiction. With a view to this object courts of 
equity entertain ſuits quia timet. Baker v. Shelbury, 

1 Ch. Ca. 70. to prevent waſte (as already noticed), to 


perpetuate 


42 / 


(1) Rane- 


lagh v. 
Hayes, 


1 Vern. 189. 


Hungerford 
v. Hun- 
gerford, 
Gilb. Rep, 


Hayes v. 
Hayes, 
1 Ch. Ca, 
223. 
Ayloff v. 
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unreaſonable that a man ſhould have a 
demand continually hanging over him (i). 


Let it ſeems, where the incumbrance is 


not neceſſary, but contingent, you ſhould 
recover no damages at law ull a breach, 
and therefore they ought not to decree it 
in equity. So, although the Chancery 


cannot alleſs damages (z), yet a cove- 


nant 


Fanſhaw, 1 Ch, Ca. 300. Maxims in Equity, Maxim 8. 


- perpetuate teſtimony, D. of Dorſet v. Serj. Girdler, 


Pr. Ch. 531. 1. Vern, 308. Mayor of York v. Pilk- 


ington, 1 Atk. 282. Brandly v. Ord, 1 Atk. 571. to 


ſecure, and before anſwer the property of a deceaſed 
debtor from being miſapplied by his executor. Tay- 
lor v. Allen, 2 2 Atk. 212. Cuthell v. Smith, 12 Feb. 
1793. But ſuch ſuit muſt be againſt the executor, and 
not againſt the debtors, &c. of the deceaſed, unleſs 
the executor and debtors collude. Elmſlie v. Macau- 
ley, 3 Bro. Ch. Rep. 624. Utterſon v. Mair, 2 Vez. 
Jun. 93. Upon the ſame principle courts of equity 
will decree the delivering up of deeds or ſecurities of 
money, upon which the defendant might againſt con- 


. ſcierice recover at law. (See Ryan v. Macmeth, g Bro. 


Ch. Rep. 15. where the diſtinction is ſtated upon this 
point), or will immediately, upon bill filed, and an 


affidavit of facts, reſtrain the defendant from negocia- 


ting a bill of exchange or promiſſory note, if it appears 
that thelegal or equitable defence of the plaintiff againſt 
the defendant's demand would be defeated by the nego- 
ciation. Smith v. Haytwell, Amb. 66. Patrick v. Har- 


riſon, 3 Bro. Ch. Rep. 476. So alſo to reſtrain the huſ- 
- band 
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nant by the huſband, that the jointure 


ſhould be and continue of ſuch a value, 


may be carried into execution in this 
court; for the Maſter may inquire into 


band from aſſigning the property of the wife in order to 
defeat her equity to a ſettlement out of ſuch property. 
Ellis v. Ellis, 6 July, 1793. Ch. Anon. 9 Mod. 43. 


Bills quia timet proceed on this principle. Baker 
v. Shelbury, 1 Ch. Ca. 70. So alſo do bills, (as before 
ſtated) to prevent walte, to perpetuate teſtimony, to re- 
| ſtrain the defendant's negotiating bills of exchange, or 
promitiory notes, obtained by fraud; in which laſt 
caſe, as in plain cafes of waſte, &c, courts of equity 
will, on motion, grant an mjunttion immediately on 
the bill being filed, left the defendant ſhould, upon 
intimation of the ſuit, by negotiating the ſecurity, de- 
teat its object; in ſuch caſe, however, plaintiff muſt 
ſupport his motion with an athdavit of the truth of the 
facts ſtated in his bill. Patrick v. Harriſon, Ch. 2d 
March 1792. MSS. &c. oY 


(z) In Denton v. Stewart, 4th July 1786, MSS. 
Lord Kenyon, Maſter of the Rolls, fitting for the 
Chancellor, directed the Maſter to inquire what da- 
mage the plaintiff had ſuſtained by the defendant's not 
performing his agreement, of which a ſpeciſie perform- 
ance was prayed by the bill, but which could not be 


decreed, the defendant having, by ſale of the eſtate, 


put it out of his power to pertorm his agreement with 
the plaintiff, See alls decree in Cudd v. Rutter, 1 P. 
Wms. 572. as taken by Mr, Cox from the Regiſter's 


Book. 


it, 
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(2) Hodges v. 
Everard. M. 
1699. 1 Eq. 
Ca. Ab. 18. 

pl. 7. See Staf- 
ford v. Mayor 
of London, 6. 
Vin. Ab. 472. 
pl. 10. 


(3) See ch. 2. 
146. note (J). 


A eck l. 


it, or they may ſend it to be tried at law 


in a quantum damnificatus (2). So a 


bill for a ſpecific performance of an 
agreement by the huſband with a third 
perſon, for a ſeparate maintenance to 
the wife, is proper here, notwithſtand- 
ing that alimony belongs to the ſpiritual 
court (3). And, regularly, there are but 
four caſes, wherein an agreement will not 
be binding in equity: 1ſt, For want of 
aſſent: 2dly, For want of teſtimony of 
the aſſent: gdly, Where there is ſome 


vice or defect in the ſubje& matter: or, 


4thly, The want of a ſufficient conſidera- 
tion. 


CHAP. 


CHAP. Il. 


Of Aſſent to Agreements. 


' SECTION I. 


W E are firſt, then, to examine what 


conſent is required to the making 
pacts and agreements valid; for the rule 
of the civil law is highly agreeable with 


natural juſtice (a), that, in the tranſlation 


of property, there muſt be an union of 
minds and affections. For, whether it be 
a ſale, or a loan, or a free gift, or any 


other ſort of contract, unleſs there be a 
mutual agreement, it can never have a full 


effect. Now conſent is an act of reaſon 
accompanied with deliberation (1); the 
mind weighing, as in a balance, the good 
and evil on either ſide. So that creatures, 
void of reaſon and underſtanding, are in- 
capable of giving a ſerious and firm aſ- 
ſent; and thus 1diots, madmen, and in- 


(a) Every true conſent ſuppoſes, 1ſt, a phyſical pow- 
er; 2dly, a moral power of conſenting ; 3dly, a ſeri- 
ous and free uſe of them. Puffendorff's Law'of Na- 
ture and Nations, Barbeyrac's Note 1. b. iii. c. 6. ſ. 3. 


fants, 


(1) Grotius de 
Jure Belli et 
Pacis, lib. 2. 
c. 11. f. 5. 


60 $9 H. 6. * 
Co. Lit. 247. a. 


4 Co. 124 


Beverley 's —Y 
Stroud v. Mar- 
ſhall, Cro. Eliz. 


A TREATISE OF EQUITY. Book I. 


fants, were reſtrained by the Roman law 
from all manner of engagements and con- 
tracts, becauſe they were ſuppoſed to be 
unable to judge of their own actions (5) ; 
and therefore the charge and care of them 
was committed to others (c). But the 
common lawyers endeavoured to ſet up 
a maxim of their own, in defiance of na- 


tural juſtice, and the univerſal practice of 


all the civihzed nations in the world : for, 


they ſaid, it was a known rule in their 


law, that no man of full age ſhould be ad- 
mitted in any plea to Quitify and diſable 
himſelf (2), becauſe, when he recovers 
his memory, he cannot know what he did 

when 


398. F. N. B. 202. 


(5) Eurioſus nullum negotium gerere poteſt quia non 
intelligit quod agit. Infans et qui infantiz proximus 
eſt non multum a furioſo diſtant. Inſt. lib. g. tit. 20. 
ſ. 8. De Inutilibus Stipulationibus. 


(c) The law of England, whilſt it anxiouſiy proteas 
the intereſt of thoſe whom the infirmities of diſeaſe, 


or imbecility of age, render incapable of protecting 
themſelves, reſpects the right which every individual 


of a free conſtitution claims, and which, indeed, the 
very nature of a free conſtitution ſeems to require, 
that of diſpoſing of his property as he thinks fit, pro- 
vided he in ſo doing conſults the rights and claims 

| of 
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when he was of non ſane memory (dq); 
and therefore they concluded, he ſhould 
have no relief for this, even in a court of 


equity, 


of others. The only reſtriction preſcribed by the law 
of England in ſuch cafe, being “ fic utere tuo ut ali- 
* enum non lædas. The civil law, however, ex- 
tended its views and protection to perſons, whoſe pro- 
digality might not only prejudice their own intereſts, 
but thoſe of their offspring ; and we find the authority 
of the Prætor frequently interpoſed te reſtrain the ex- 
travagance of the individual. © Solent Prætores fi 
« talem hominem invenerint, qui neque tempus, neque 
e finem expenſarum habet, fed bona ſua dilacerando 
* et diſſipando profundit curatorem ei dare exemplo 
« furiofi, et tamdiu erunt ambo in curatione, quamdiu 
« yel furioſus ſanitatem, vel ille bonos mores receperit.” 
Ff. 27. 10. 1. Furioſi vel ejus cui bonis interdic- 
tum fit nulla voluntas eſt. Digeſt. lib. 50. tit. 17. 


reg. 40. 


(4) If the event of the plea had been determinable by 


the teſtimony of the party pleading it, there might have 
been ſome colour for the objection to it; but, as the 
defendant muſt have ſubſtantiated the truth of his plea 
by evidence aliunde, it feems unaccountable how ſuch a 
notion could have acquired the force. of a rule of law. 
Sir William Blackſtone has endeavoured to trace its 
progreſs; and obſerving that the plea, dum non fuit 
compos mentis ſuæ, was allowed in the time of Edward 
the Firſt, he refers the origin of this opinion to the 
reign of Edward the Third ; from which period, it 
muſt be admitted to have been acted upon as a ſettled 
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equity, becauſe it would be in ſubverſion 
of a principle and ground in Jaw (e). Yet 


| ſome have e that, by the ancient 


C ommon 


and eſtabliſhed rule of law, * though” (the ſame author 
remarks that) © later opinions, feeling the inconvenience 
c of this rule, have, in many points, endeavuured to 
« reſtrain it.” 2 Com. 291, 292. I have, however, 
found only one printed caſe, in which the rigour of 


this rule ſeems to have been relaxed at law, which was 


an action of debt upon articles. Defendant pleaded 
non eſt factum; and, upon the trial, defendant offered 
to give lunacy in evidence. The Chief Juſtice firſt 
thought it ought not to be admitted, upon the rule 


that a man ſhall not ſtultify himſelf ; but, on the au- 


thority of Smith v. Carr, 5th July 1728, where Chief 
Baron Pengelly in the like caſe admitted it, and on con- 
fidering the caſe of 'I hompſon v. Leach, in 2 Ventr. 
198, the Chief Juſtice ſuffered it to be given in evi- 
dence, and the plaintiff, upon the evidence, was Non» 
ſuited. Yates v. Boen, Str. 1104. 


(e) Though the principles upon which courts of 
equity in general relieve, appear to intitle the lunatic 
to relief, I have not found a ſingle caſe, in which the 
plea of non compos by the lunatic himſelf, before 
inquiſition, has been allowed; on the contrary, in 
Bonner v. Thwaits, Tothill, 130, it is ſaid, that Chan- 


cery will not retain a bill to examine the point of 
lunacy. After the lunatic is ſo found by inquiſition, 


his committee, indeed, may avoid his acts from the 
time he is found to have been non compos ; as in Clerk 
by Committee v. Richard Clerk, et al. 2 Vern. 412. 
Addiſon by Committee v. Inn, et al. 2 Vern. 678. 


| Ridler 
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common law, he might have the writ 
dum non fuit compos mentis, and of con- 
ſequence might enter (3). And it is un- 
doubtedly not for want of right to the 
thing, but of capacity to do the act, that 


a madman is hindered to avoid his own 


grant; for where the conveyance does 
not paſs by livery of his hand, the con- 
veyance 1s abſolutely void (g) ; and there- 

fore 


Ridler by Committee d. Ridler, 1 Eq. Ca. Ab. 279. 


It may, however, be proper to obſerve, that courts _ 


of equity were formerly ſo anxious to adhere to the rule 
of law, that the lunatic was not allowed to be a party 
to a ſuit to be relieved againſt an act done during his 
lunacy ; Smith's Caſe, 1 Ch. Ca. 112; but ſee Ridler 
v. Ridler, 1 Eq. Ca. Ab. 279; though he might be 


party to a ſuit to enforce performance of an agreement 


entered into prior to his lunacy. Woolrich's Caſe, 
1 Ch. Ca. 153. | 


Oi) Though the authority of Fitzherbert upon this 
point is expreſsly over-ruled in Stroud v. Marſhal, Cro. 
Eliz. 398; yet it ſeems ſupported by the reaſoning 
and cafes upon which it relies. 


(g) Lord Coke, therefore, was of opinion, .that an 
idiot could not avoid a feoffment by plea of idiocy. 
Co. Litt. 274. a. Quere, Whether ſuch plea would 
not now be allowed, it having prevailed e . 
Yates v. Boen, Stra. 1104. 


"Vo. - : (h) As 
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(3) Fitz, Nat. 
Brev. 449- 6th 


edition (/). 
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Thompſon 
v. Leach, 


g Mad. Rep. 


1. 
Carth. 435 · 


1 Salk. 427. 


Lev. 284. 
, Ventris, 
198. 


Show. Parl. 


Ca. 150, 
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fore a ſurrender by deed of a tenant for 
life, being con compos, will not bar a 
contingent remainder (4). But now only 
privies in blood, viz. the general or ſpe- 
cial heir inheritable, may ſhew the diſ- 
ability of the anceſtor (5), and privies, 
in repreſentation as executors (i) or admi- 
niſtrators, the infirmities of the teſtor ; and 

| neither 


* 


(h) As the heir may avoid the alienations of his an- 


ceſtor being non compos by entry; by writ dum non 


fuit compos mentis; and by plea, Co. Litt. 247. 
Quere, Whether equity would not interpoſe on behalf 
of a deviſee, claiming under a will made by the teſtator 


when compos, againſt a grantee, claiming under a 


conveyance executed after the teſtator was found non 
compos ? | 8 


(i) An idiot can have no executor, for being non 
compos a nativitate, he could at no time make a will; 
but a lunatic may have an executor, for lunacy is not 
a revocation of a will made when compos. Forſe and 
Hembling's Caſe, 4 Co. gi. b. And the Court of Chan- 
cery, Will in order to ſecure the will, dire& it to be 
brought into court. Ex parte Hinks, 3 Nov. 1792, MS. 
But equity ,will not entertain a ſuit, to perpetuate the 
teſtimony of witneſſes to ſuch will, in the lifetime of 
the lunatic. Sackville v. Aylworth, 1 Vern. 105. Nor 
to perpetuate teſtimony of any other fact, in which the 
next. of kin as ſuch may be intereſted, for they may not 
be next of kin at the time of the lunatic's death, or he 
may recover. In ſupporting the validity of the will, 

1 | | . notwith« 
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neither privies in eſtate, nor privies in te- 
nure (5), for the difference is between a 
title of entry, as by reaſon of a condition, 
and a right of entry (6), as in the caſes 
| before-mentioned ; and the ſame diverſity 
holds in caſe of infancy and coverture. 


notwithſtanding the ſubſequent lunacy, the rule of the 


common law 1s conformable to the civil law, which 
provides, that neque teſtamentum recte factum, neque 
© ullum aliud negotium recte geſtum, poſtea furor in- 
terveniens perimit. * Inſt. hb. 2. tit. 12. , „ 
courts of equity will not only ſuſtain contracts com- 
pleted by the Junatic whilſt ſane; but, under certain 
circumſtances, will enforce nerforrhation of ſuch as were 
entered into before, but were not complete at the time 
of the lunacy; for the change of the condition o a 
« perſon entering into an agreement, by becoming 
de Junatic, will not alter the rights of the parties, 
*« which will be the ſame as befere, provided they can 
e come at the remedy ; as, if the legal eſtate be veſted 
c in truſtees, a court of equity ought to decree a 
_ performance; but, if the legal eſtate be veſted 
in the lunatic himſelf, that may prevent the remedy 


„in equity, and leave it at law.” Owen v. Davis, 


1 Vez. 82. As to the effect of a defendant's becoming 
inſane, after an arreſt at law, it ſeems to be now ſettled, 
that ſuch circumſtance 1s not a reafon for diſcharging 
him out of cuſtody, on filing common bail. Kernot v. 
Norman, 2 Term Rep. 90. Nor will a court of law 
interpoſe, though the party be inſane at the time of the 
arreſt. Mott v. Verney, 4 Term Rep. 121. Nor will 
the court diſcharge the bail on the ground of the de- 
fendant's having ſince become a lunatic. Ibhetſon v. 
Lord Galway, 6 Term Rep. 133. 


„ ( The 
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(5) 4 Co. 124. 


(6) Whitting- 
ham's caſe, 8 
Co. 42. b. 
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(1) Bever- 


ley's caſe, 


4 Co. 124 
Fitz. N. B. 
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SECTION. IH. 


Fee. the acts of a non compos 
or idiot, unleſs of record (), for 

the inconvenience of overturning a record 
by a nude averment, were avoidable by 
law, even during his lifetime, in a ſcire 
facias by the king (1), who is bound by 
his royal office to protect all his ſubjects, 
their 


(+) The rule of. law, in theſe caſes, is, fieri non 
debet, ſed factum valet; Herbert Perrott's caſe, 
2 Ventr. 30. And Mansfield's caſe, 12 Co. 123, fur- 
niſhes a ſtriking inſtance of the extreme anxiety of 
courts of law to protect the authority of their records; 
for though the fine was levied by a man obviouſly an 
idiot, and by a moſt groſs contrivance; and though 
Lord Dyer obſerved, that the judge who had taken it 
ought never to take another, yet he allowed it to pre- 
vail. As, by the common law, a fine might be avoided, 


on account of fraud, or even on account of infancy, 


by inſpection, during the infancy (Bratton, 436. b. 
437. a. Co. Litt. 380. b. See Ferres v. Ferres, 2 Eq. 
Ca. Ab. 695.) It ſeems remarkable, that idiocy or lu- 
nacy ſhould not have been held entitled to the ſame 


effect; but Mansfield's caſe abundantly proves, that 


the groſſeſt imbecility of mind was not, at law, a ground 
of annulling the record. But, in equity, the remainder- 
man was reheved againſt a fine levied by an idiot, even 
againſt a purchaſer. Ruſhloy v. Mansfield, Tothill's 
T ranſaQions, 42. Vide alſo Addiſon v. Maſcall, 2 Vern. 


678. 
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their goods, and eſtates (/) ; and to pre- 


vent all incumbrances, it ſhall have re- 
lation to the diſability (2). And this, 
they ſaid, was no impeachment of the rule, 
becauſe the idiot or non compos is no 
party to it; but the whole truth is found 
by the inqueſt. But no office could be 
found after his death (3). becauſe then 
the 


678. The Court of Chancery, however, in the caſe 
of fraud, does not abſolutely ſet aſide or vaeate the fine; 
but, conſidering thoſe who have taken it under ſuch 
circumſtances as truſtees, decrees a reconveyance of the 
eſtate to the perſons prejudiced by the fraud; and 
though this does not diſtinctly appear to be the practice, 
in the caſe of fines levied by idiots or lunatics, yet, 
from the argument in Day v. Hungat, 1 Roll's Rep. 115. 
| ſuch may be inferred to be the rule of proceeding. 
2 Vern. 307. 1 Vez. 289. Sce Clark v. Ward, Pre. 
Ch. 150. | 


| (1) © The law not preſuming an idiot likely ever to 
attain any underſtanding, formerly veſted the cuſtody 
of him and his lands in the lord of the fee; and there- 
fore ſtil], by ſpecial cuſtom, in ſome manors, the lord 
ſhall have the ordering of idiot and Junatic copyholders ; 
but, by reaſon of the manifold abuſes by ſubjects, it 
was at laſt provided by common conſent, that it ſhould 
be given to the king, as general conſervator of his 
people, in order to prevent the idiot from waſting his 
eſtate, and reducing himſelf and his heirs to poverty 
and diſtreſs. This fiſcal prerogative of the king is 

declared 


(2) 8 Rep. 


170. 


(3) 4 Co. 
127. A. 
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the guardianſhip of the king was deter- 
mined (m). A it ſeems to be upon the 
ſame 


Leclared in parliament by ſtatute, 17 Ed. II. e. 9. 
which directs, in affirmance of the common law, that 
the king ſhall have ward of the lands of natural fools, 
taking the profits, without waſte or deſtruction, (which 
words, waſte and deſtruttion, muſt be conſtrued in their 
ordinary, not their technical ſenſe, Oxenden v. Lord 
Compton. 2 Vez. jun. 71.) and ſhall find them neceſſa- 
ries; and, after the death of ſuch idiot, he ſhall render 


| the eſtate to the heirs, in order to prevent ſuch idiots 


from aliening their lands, and their heirs from being diſ- 
inherited.” 1 Bla. Com. 302. Although the ſtatute re- 
ſpecting idiots, as alſo that reſpecting lunatics, 17 Ed. 2 

c. 10. refers only to the lands of the idiot or An 
yet it ſeems that the prerogative extends to the cuſtody 
of his perſon, his goods, and chattels. Beverley s caſe, 
4 Co. 126. Fitz. N. B. 292. As to the manner in which 
this branch of the prerogative is veſted in the Chan- 
cellor, Lord Hardwicke obſerves, „that before the 
court of wards was erected, the juriſdiction, both as to 


idiots and lunatics, was in Chancery; and therefore, 


all ſuch commiſſions were taken out and returned in 
Chancery; and after the court of wards was aboliſhed 
by act of parliament, it reverted back to the court 
of Chancery; and the ſign manual is a ſtanding war- 
rant to the Lord Chancellor or any other officer of 
the crown (for the grant is not of neceſſity to the 
Chancellor) to grant the cuſtody of lunatics, and is 
2 beneficial one in caſe of idiocy, becauſe the king 
could not only grant the cuſtody of hats, but alſo 
the rents and profits of their lands.” 2 Atk. 553. 


And, in the matter of Heli, 3 Atk. 635, he ſtates the 


power 
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ſame ground, that bills in Chancery have 
been brought to ſet aſide conveyances 
and 


power of the Chancellor to extend to making grants 
from time to time of the idiot's or lunatic's eſtates ; and 
as this power 1s derived under the fign manual, in 
virtue of the prerogative of the crown, the Chancellor, 
who 1s uſually inveſted with it, is reſponſible to the 
crown alone for the right exerciſe of it; and there- 
fore an appeal will not lie to the houſe of lords, from 
an order made in lunacy, but muſt be made to the king 
in council. 3 P. Wms. 107, Shelden v. Forteſcue 
Aland. Lords' Journals, 14th Feb. 1726. Rochfort v. 
E. of Ely, 6 Brown's Parl. Ca. 329. It may be ma- 
terial to obſerve, that though the king may, by ſeire 
facias, or by information, avoid all acts done during the 
incapacity, yet his right to the meſne profits ſhall have 
relation only to the time of the office. Tourſon's 
caſe, 8 Rep. 170. a. Having obſerved that the king 
may grant the lands of an idiot, this ſeems a proper 
place to refer to the doubt entertained by Lord Chan- 


cellor Nottingham, whether ſuch grant could be ex- 


tended to the executors of the grantee, Prodgers v. 
Phrazier, 1 Vern. 9, The doubt proceeded on the 
poſſibility of the executorſhip devolving on an infant, 
who, being held incapable of managing his own eſtate, 
could ſcarcely be thought a proper perſon to be in- 
truſted with the charge of the perſon and lands of 
another, The court of King's Bench, however, did, 
upon an iſſue directed in that caſe, adjudge the grant 


to be good, holding it to be a truſt coupled with an 


Intereſt, of which an infant is capable. g Mod. Rep. 4. 
Skinner, 177. 


en Though, 
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and ſettlements by idiots and lunatics, 
though in other reſpects reaſonable, and 
for the convenience of the family ; for 
theſe bills ought properly to be brought 
by the Attorney-General. Yet there is not 
a little difference between them. For a 
lunatic muſt be a party, as an infant, where 
a ſuit is commenced on his behalf (2), be- 
cauſe he may recover his underſtanding ; 
and then he is to have his eſtate in his 
OWN diſpoſal (4). The committee of a non 
(4) Wool- ; 
rich's caſe, COMPOS is but a bailey, and accountable 


» Chan, Ca. 
153 to him, or r his repreſentatives (o). But of 
an 


FT =ay 0 tg Den. e <> gs —_ — 
0 9 « 


rode" penny A . GE Bath Le wa e 


0 r 
8 A 


(in) Though, in ſtrictneſs, the guardianſhip of the 
king may be ſaid to be determined by the death of the 
lunatic, yet it has been held, that the Chancellor may 
make an. order in lunatic's affairs, after the death of 
the lunatic. Ex parte Grimſtone, Ambler's Rep. 706. 
See allo ex parte Armſtrong, 3 Bro. Ch. Rep. 238. 


(7) It is ſaid, in Practical Regiſter, 232, that if 
the bill, in nature of an information, is to be relieved 
againſt ſome act done during the lunacy, the lunatic 
muſt not be named a party, for that were to ſtultity 
himſelf.” Yet it ſeems the lunatic may be a party to 
a bill, by his committee, to ſet aſide acts done during 
his lunacy. Ridler v. Ridler, 1 Eq. Ca. Ab. 279. 
See . 


(c) The cuſtody of lunatics being a branch of the 


prerogative, the appointment of the committees mult 
neceſſarily 


1 
x 
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an idiot, it is otherwiſe ; for his recovery 
Is not expected by the law; and therefore, 


in 


neceſſarily be in the diſcretion of the perſon to whom 


that branch of the prerogative is entruſted; but, in 


the exereiſe of this diſeretion, certain rules have been 
regarded, as beſt calculated to protect the perſon and 
intereſts of the unfortunate lunatic. * To prevent 
*« ſiniſter practices,“ ſays Sir Wm. Blackſtone, 1 Com. 


305. the next heir is ſeldom permitted to be com- 


«« mittee of the perſon of the lunatic, becauſe it is his 


«© intereſt that the party ſhould die. But it hath been 
«* ſaid, that there lies not the ſame objection againſt 


the next of kin, for it is his intereſt to preſerve the 
“ Junatic's life, in order to increaſe the perſonal eſtate 
„by ſavings, which he or his family may be intitled 
to enjoy: the heir is, therefore, generally made the 
*© manager of the eſtate, it being clearly his intereſt, 
„ by good management, to keep it in condition, ac- 
© countable, however, to the court of Chancery, and 
ce to the non compos himſelf, if he recover, or other- 
« wiſe to his adminiſtrators.” This diſtinction was, 


however, very ſeverely reprobated by Lord Chancellor 


Macclesfield. in Juſtice Dormer's caſe, 2 P. Wms. 264. 


as founded in harbarous times, before the nation was 


civilized; but as Mr. Hargrave remarks, it may be ob- 
ſerved, in defence of it, that it gives the cuſtody of the 
perſon to thoſe, who, in point of nearneſs of blood, have 
equal pretenfions to the charge, without the ſame temp- 
tation, in point of intereſt, to abuſe it. Lord Chancellor 
Finch, in Lady Mary Cope's caſe, 2 Ch. Ca. 239. ap- 
pears, indeed, to have trained the rule beyond its origi- 


nal extent; in deciding, that a halt-fiſter ſhould not be 
| | committee 
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in the Roman law, he was looked upon 
as civilly dead. And theſe bills are now 
eſtabliſhed 


committee of the perſon of the lunatic, becauſe con- 
cerned to outlive her. A reaſon, which, in fact, does 
not apply ; for, as Lord King obſerved, in Neale's 
caſe, 2 P. Wms. 544. and in ex parte Ludlow, 
2 P. Wms. 638. the perſonal eſtate may increaſe, 
and probably will, by good management, during the 
lite of the lunatic ; thus, the longer the lunatic lives, 
it will be the better for the next of kin.” And if the 
committee of a lunatic unneceſſarily keeps money in his 
hands, he ſhall pay intereſt, ex parte Chumley, 1 Vez. 
Jun. 156. But though no committee ſhould get any 
thing by his appointment, 2 Ch. Ca. 239. Ambler's 
Rep. 78. yet the allowance for the ſupport of a lunatic 
fhould be liberal and honourable, 2 P. Wms. 26g. ; 
and, if neceſſary, the court will allow the yearly value 
of the lunatic's eſtate, 3 P. Wms. 110. and ſo anxiouſly 
does the court conſult the comfort of- the lunatic, that 
it will continue a bankrupt as committee of the perſon, 
though it appoint another perſon to manage the fund for 
maintenance, ex parte Mildmay, 2 Vez. Jun. 2; and ſo 
ſtrictly does the court conſider the committeeſhip a mere 
authority without any intereſt, that where the cuſtody of 
the lunatic's eſtate was granted to huſband and wife, the 
wife being next of kin to the lunatic, Lord Talbot held, 
that the huſband's right was determined by the death 
of the wile, the grant being joint: ex parte Lyne, For- 
reſter, 143. It muſt not, however, be inferred from this 
caſe, that the huſband was neceſſarily joined” in the 
grant; Lord Parker having held, ex parte Kingſmill, 
Mich. T. 1720, that the cuſtody of a lunatic may be 
granted to a feme covert, though not ſui juris; and, in- 
deed, 
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eſtabliſhed in equity, where they hold, that 
the maxim of law before- mentioned is to 


be 


deed, the court will ſeldom grant the cuſtody to two, 
and in its choice is influenced by the ſex of the parties 
applying, as well as by other circumſtances. There- 
tore, where two perſons equally akin to a feme lunatic, 


the one a man, the other a woman, applied tor the 


cuſtody, the woman was preferred, as being of the 
{ame ſex, and better knowing how to take care of her: 
ex parte Ludlow, 2 P. Wms. 635. 


With reſpect to the powers with which the committee 
of a lunatic is entruſted, they are neceſſarily reſtrained by 
the object of the truſt; and, as a diſcretionary power 
might, in ſome inſtances, endanger that object, the com- 
mittee cannot make leaſes, Knipe v. Palmer, 2 Wilf. 130. 


nor incumber the lunatic's eſtate, without ſpecial order of 


the court, though the profits be not ſufficient to main- 
tain the lunatic ; therefore, in Foſter v. Merchant, 
1 Vern. 262. the lunatic, when ſane, having mortgaged 
his eſtate for 5ol. and the committee having afterwards 


taken up more upon it, the court refuſed to allow the 


mortgage to ſtand as a ſecurity for more than the zol. 
or to charge the heir of the lunatic with the improve- 
ments made by the committee ; but the court will allow 
the committee of a real eſtate of a lunatic to exerciſe the 
ſame power over it, in regard to cutting timber for re- 
pairs, as any diſcreet perſon, who was the abſolute 
owner of it, might do: ex parte Ludlow, 2 Atk. 407. 
In ex parte Marchioneſs of Annandale, Ambler's Rep. 
81. Lord Hardwicke ſtates it to be, a rule never de- 
parted from, not to vary or change the property of a lu- 
natic, fo as to effect any alteration as to the ſucceſſion 


to it;“ but in ex parte Grimſtone. Ambler 8 — 706. 
Lord 
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be underſtood, of acts done by the lunatic 
in prejudice of others, that he ſhould not 
be admitted to excuſe himſelf on pretence 


of 


Lord Apſley C. decreed incumbrances paid off in the 
life-time of the lunatic, out of ſavings of the eſtate, to 
be aſſigned to attend the inheritance, and not in truſt 
for the next of kin; he conſidering the ruling prin- 
ciple in the management of a Junatic's eſtate to be the 
doing of that which 1s moſt beneficial to the Junatic. 
And it is upon this principle, that the court will order 
part of the lunatic's perſonal eſtate to be lazd out in 


\ repairs, or even upon improvements of his real eſtate, 


if the intereſt of the lunatic requires it, and the next 
of kin cannot ſhew good cauſe againſt it. Serjeſon 
v. Sealy, 2 Atk. 414. Oxenden v. Lord Compton, 
2 Vez, Jun. 69. But ſee Awdley v. Awdley, 2 Vern. 
192. That the produce of timber felled by the com- 
mittee of a lunatic, by the direQion of the court, be- 
longs to the perſonal repreſentative of the lunatic, ſee 
ex parte Bromfield, 4 Bro. Ch. Rep. 231. Oxenden 
v. Lord Compton, 2 Vez. Jun. 69. 


As to the authority of the court, to enforce the pro- 
duction of perſons ſuſpetted to be idiots or lunatics, it 
feems. clearly eſtabliſhed, that, upon the commiſſion 
being ſued out, the perſon having the lunatic muſt, -- 
when required, produce him. Lady Wenman's caſe, 
1 P. Wms. 701. ex parte Ludlow, 2 P. Wms. 638. 
And though it was formerly doubted, it now ſeems ta 
be ſettled, that a commiſſion may be ſued out againſt 
a lunatic reſident abroad, and may be executed where 
his manſion houſe was: ex parte Southcote, Ambler's 


Rep. 
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of lunacy; but not as to acts done by 
him 1n prejudice of himſelf, for this can 


have no foundation in reaſon and natural 
juſtice. 


Rep. 109. And a perſon found a lunatic by a compe- 
tent juriſdiction abroad, may be conſidered a lunatic 


here, Ex parte Gillam, 2 Vez. Jun. 588. 


By 4 Geo. 2. c. 10. lunatics being truſtees or mort- 
gagees, are'empowered by themſelves, or by their com- 
mittees, to convey the eſtates of which they are ſeized 
in truſt or mortgage; but it is doubttul whether the 
words of the act include all lunatics, as well ſuch as 
are at large, as thoſe of whom cuſtody has been grant- 
ed under the great ſeal: ex parte Marchioneſs of An- 

nandale, Ambler's Rep. 80. It is however ſettled, that 
a commiſhon of lunacy muſt have iſſued. Ex parte 

Gillam, 2 Vez. Jun. 588. 15G. 3. c. 30. enatts, that 
the marriage of a perſon duly found a lunatic, ſhall be 
null and void, unleſs he be previoufly declared ſane 
by the Lord Chancellor, or his truſtees, 


SECTION III. 


A S for the queſtion, who ſhall be deem- 

ed an idiot, or non compos, no cer- 
tain rule can be laid down. But it muſt 
be left to the wiſdom and diſcretion of 
thole to whom the law has entruſted 
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the trial of it (p). And although a man 
be found an idiot by inquiſition (1), he 
| i At 


(5) An idiot, or natural fool, is one that hath had 
no underſtanding from his nativity, and is therefore 
by law preſumed never likely to attain any. 1 Bla. 
Com. c. 8. p. 302. If a perſon be born deaf, dumb, 


and blind, he being ſuppoſed incapable of any under- 


landing, as wanting all thoſe ſources which furniſh 
ideas, the law will conſider him as an idiot. Co. Litt. 
42. b. But though an idiot muſt be ſo a nativitate, 
yet, it ſeems to have been held in the King's Bench, 
that if by inquiſition it be found that A. is an idiot, 
not having had any lucid intervals per ſpatium octo 
annorum, this is a ſufficient finding; for the inquiſition 
having found the party an idiot, the adding of the 
words ſpatium otto annorum is ſurpluſage, and ſhall 
be rejected. Prodgers v. Phrazicr, 3 Mod. 43. Skin- 


ner, 177. Lord Donegal's caſe, 2 Vez. 408. But 


the lame inquiſition being originally queſtioned in 
Chancery, the Lord Chancellor was of opinion, that 
it was utterly void. Prodgers v. Phrazier, 1 Vern. 12. 


A lunatic is one who hath had underſtanding, but 
by diſeaſe, grief, or oth® accident, hath loſt the uſe 
of his ſenſes. A lunatic is, indeed, properly, one that 
hath lucid intervals ; ſometimes enjoying his ſenſes, 
and ſometimes not, and that frequently depending upon 


the change of the moon. But, under the general name 


of non compos mentis, which, Sir Edward Coke ſays, 
is the moſt legal name, are compriſed, not only luna- 
tics, but perſons under phrenzies, or who loſe their 
intelleQs by diſcaſe ; thoſe that grow deaf, dumb, and 


blind, not being born ſo; or ſuch, in ſhort, as are 


judged 


Ch. II. $3. OF ASSENT TO AGREEMENTS. 


may after pray to be examined-in Chan- 
cery (2). Yet this is not to be extended to 
| | _ every 


judged by the court of Chancery incapable of con- 
ducting their own affairs.” 1 Bla. Com. 304. I 
was induced to tranſcribe the whole of the above paſ- 
lage, in order to obviate the error into which the 
learned commentator ſeems to have fallen in the con- 
cluding ſentence. The rules of judging upon the 


point of inſanity being the ſame at law and in equity, 


(Oſmond v. Fitzroy, 3 P. Wms. 130. Bennett v. 
Vade, 2 Atk. 327.) the court of Chancery cannot af. 
ſume any k ind of diſcretion upon the ſubject; and there- 
fore, in ex parte Barneſſey, g Atk. 168. the return of 
the inqueſt, ſtating that W. B. was, at the time of 
taking the inquiſition, from the weakneſs of his mind, 
incapable of governing himſelf, and his lands and tene- 
ments, it was held illegal and void; and many ad- 
Judged caſes being cited to the ſame effect, Lord 
Hardwicke congratulated himſelf, that, upon ſearch of 
precedents, the court“ had not gone further, in de- 
parting from the legal definition of a lunatic, than in 
allowing returns of non compos mentis, or inſane 
mentis, or ſince the proceedings had been in Engliſh, 
of unſound mind, which amounts to the ſame thing.“ 


And in Lord Donegal's cafe, 2 Vezey, 407. he, upon 


the ſame principle, refuſed a commiſſion of lunacy, 
though he admitted the weakneſs of Lord Donegal's 
underſtanding to be extreme. 


But though courts of equity, in judging upon the 


point of inſanity, is governed by the rules of law, yet, 


if a man, by age or diſeaſe, is reduced to a ſtate of 


debility of mind, which, though ſhort of lunacy, ren- 
| | ders 
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27. Certain it is that he muſt apply; in order to ſuſ- 
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every perſon of a weak underſtanding, 
unleſs there be ſome fraud or ſurpriſe(r); 
| for 


ders him unequal to the management of his affairs, the 
court will, in reſpect of his infirmities, if the demand 
in queſtion be but ſmall, appoint a guardian to anſwer 
for him, or to do ſuch other acts, as his intereſt, or the 
rights of others, may require. 3 P. Wms. 111. Note 
B. refers to Anon. caſe, p. Lord Talbot, Mich. 1733. 
And in ex parte Nadin, 4th Nov. 1786, Lord C. Thur. 
low ſaid, that he was not againſt the practice of finding 
a man a lunatic who was, by the infirmities of age, 
rendered unequal to the management of his affairs ; 
but the more uſual courſe is to appoint him a guardian, 
(Living v. Calverly, Pre. Ch. 229. Gilb. Rep. 4.) or 


ſome perſon to act for him, in the receiving and ma- 


naging of his property. Ex parte Bird, 4 Bro. Ch. Rep. 
100. As to the general rules of determining what ſhall 


be conſidered a lucid interval, where previous lunacy 


has been proved or admitted, ſee Attorney General v. 
Panther, Ch. Hil. T. 1792. p. 65. note (x). 


% The 2 Ed. 6. c. 8. ſ. 6. alſo provides, that 
ik any be or ſhall be untruly found lunatic, &c. 
that every perſon or perſons grieved or to be grieved 
by any ſuch office or inquiſition, ſhall and may have 
his or their traverſe to the ſame immediately, or after, 
at his or their pleaſure, aud proceed to trial therein, 
and have like remedy and ad vantage, as in other caſes 
of traverſe upon untrue inquiſitions or offices founden.“ 
It has been doubted, however, whether the party ag- 
grieved by the inquiſition muſt not apply to Chancery, 
notwithſtanding this proviſion of the ſtatute: Ley, 26, 


pend 
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tor courts of equity would have enough 
to do, if they were to examine into the 
wiſdom 


pend the grant of the cuſtody of the perſon, which re- 
gularly is immediate upon the return of the inqueſt ; 


though, according to 18 Hen. 6. c. 4. the cuſtody of 


the land ought not to be granted till a month after, in 
order that the parties affected by it may have time to 
traverſe it: ex parte Roberts, 3 Atk. 5. For the 


dottrine of traverſing an inquiſition, ſee the caſes re- | 


ferred to, in ex parte Roberts, 3 Atk. 7. 311. The 


2 Ed. 6. gives the right to traverſe to all perſons ag- 


grieved by the inquiſition; yet the heir may not tra- 
verſe it, but is bound upon the traverſe by the lunatic, 
or his alienee, who may traverſe it: ex parte Roberts, 
3 Atk. 308. 1 Ch. Ca. 11g. In caſe of the lunatic's 
recovery, he muſt petition the Chancellor to ſuperſede 
the commiſſion ; upon the hearing of which, the lu- 
natic ſhould attend in perſon, that he may be inſpeQe 
by the Chancellor : it is alfo uſual for the phyſician 
to attend, or to make an athdavit that the lunatic is 
perfectly recovered. 


(7) It has been already obſerved, that mere weak- 
neſs of underſtanding is not a ſuffieient ground to ſup- 
port a commiſſion of lunacy ; it furmſhes, however, 
a ſtrong ground of ſuſpicion, that perſons in ſuch tate, 
executing conveyances, are acted upon by ſome im- 
proper influence; and, therefore, wherever fraud or 
ſurpriſe can be imputed to, or colletted from the cir- 
cumſtances of the tranſaction, equity will interpoſe, 
and relieve againſt it. Wright v. Booth, Toth. 101, 
102. White v. Small, 2 Ch. Ca. 10g. Jones v. 
Crawley, Finch, 161, Clarkſon v. Hanway, 2 P. 
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wiſdom and prudence of men in diſpoſing 
of their eſtates. Let a man be wile, there- 
fore, or unwile, if he be legally compos 
mentis, he is a diſpoſer of his property, 


Wms. 203. James v. Graves, 2 P. Wms. 270. Oſ— 


mond v. Fitzroy, 3 P. Wms. 130. Portlington v. 
Eglington, 2 Vern. 189. Bennett v. Vade, 2 Atk. 
324. Lord Donegal's caſe, 2 Vez. 407. It is ſaid, 
however, that it muſt not be underſtood, from caſes of 
this kind being generally brought into equity, that our 
courts of law are incompetent to relieve; for where 
the fraud can be clearly eſtabliſhed, courts of law exer- 
ciſe a concurrent juriſdiction with courts of equity, 
Bright v. Eynon, 1 Burrows, 396. and will relieve, 
by making void the inſtrument obtained by ſuch cor- 
rupt agreement or fraud. But ſee Simpſon v. Vaughan, 
2 Atk. 31. Wood's Inſtitute, 296. Therefore, where 
the obligor was an unlettered man, and the bond was 
not read over to him, he was allowed to plead this cir- 
cumſtance in an action on the bond. 9 H. 5. fol. 15. 
cited in Henry Pigot's caſe, 11 Co. 27. b. So if the 
bond be in part read to an unlettered man, and ſome of 
its material contents be omitted or miſrepreſented, ſee 
2 Roll's Ab. 28. pl. 8. Finch's Law, 109. and caſes 
there referred to. I mean not, in this place, to diſcuſs 
the queſtion, whether courts of law have, in al! caſes 
of fraud, a concurrent juriſdiction with courts of equi- 
ty; but think it material. to obſerve, that Lord 
Coke, by the ſame paſlage, g Inſt. B4. in which he 
confines the juriſdiction of courts of equity to ſuch 
„ trauds, covins, and deceit, for which there is no 
remedy.by the ordinary courſe of law,” ſeems to admit, 


and 
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and his will ſtands inſtead of a reaſon (2). 


And although drunkennels is a kind of 
inſanity for the time, yet, as it is of his 
own procuring, it ſhall not turn to his 
avail, either to derogate from his att, or 
to leſſen his puniſhment, but it is a great 
offence in itſelf (). And this holds as 
well to his life (3), his lands, goods, or 
any thing concerning him. However, 
equity (2), as it ſeems, will relieve in this 
caſe (4); eſpecially if it were cauſed by 
the fraud or contrivance of the other 
party (5), and he is fo exceſſively drunk, 
that he 1s utterly deprived of the ule of 
reaſon or underſtanding : for it can by no 
means be a ſerious and deliberate conſent; 


(s) Vide Cole v. Robins, H. 2 An. per Holt, which 
is referred to by Mr. Juſtice Buller, in his niſi prius, 
p- 172. as ſhewing, that upon non eſt factum, defen- 
dant may give in evidence, that they made him ſign 
the bond when he was ſo drunk that he did not know 
what he did. 


(t) Lord Hardwicke, in Cory v. Cory, 1Vez. 19. was 


of opinion, that the drunkenneſs of one of the parties 


was not ſufficient to ſet afide an agreement, unleſs 
ſome unfair advantage was taken; and, therefore, in 
the caſe before him, the agreement being reaſonable, 
and no unfair advantage appearing to have been taken, 


he refuſed to ſet it aſide, though the party complaining 


of it was drunk when he executed it, | 
2 | and 
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(2) Bath and 
Montague's caſe 
3 Ch. Ca. 107 
Heineccius, 

c. 14. f. 392 


(3) 1 Iaſt. 247. 
Plowden, 19. 

1 Hales, FP 
32. 

1 Hawkins, 


Pa . 3 
(4) Rich V. Sy- 
denham, : Ch. 
Ca, 203. 


(5) Johnſon v. 
Medlicott, 3 . 
Wms. 199. 
note (A). 
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(6) Filmer v. 
Gott, 7 Bro. 

P. C. 50. Fane 
v. D. of Devon- 
ſhire, 2 Bro. 

P. C. 77. 
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and, without this, no contract can be 
binding by the law of nature. And ſo, 
although there is no direct proof that a 
man is non compos, or delirious, yet, if 
he is of a weak underſtanding, and is 
haraſſed and uneaſy at the time; or if the 
deed be executed in extremis; or by a 
paralytic; it cannot be ſuppoſed he had 
a mind adequate to the buſineſs he was 


about, and might more eaſily be impoſed 


upon (6); eſpecially the proviſion in the 
deed being ſomething extraordinary (2), 
or 


(u) In James v. Graves, 2 P. Wms. 270. Lord Com- 
miſſioner Jekyll ſeems to lay ſome ſtreſs upon the cir- 


cumſtance of a deed not being revocable as a will, and 


therefore liable to be ſet aſide, if gained from a weak 


man by miſrepreſentation, and without any valuable 


conſideration. But it appears from the caſe of Fane v. 
D. of Devonſhire, 2 Brown's Parl. Ca. 77. that though 
a deed obtained in extremis, and by impoſition, do 
contain a clauſe of revocation, the principles upon 
which courts of equity proceed, will equally attach and 
intitle the party prejudiced to be relieved againſt it, 
Whether courts of equity could interpoſe, and relieve 
againſt fraud practiſed in the obtaining of a will, ap- 
pears to have been formerly a point of conſiderable . 
doubt. In ſome cafes, we find the court of Chancery 
diſtinctly aſſerting its juriſdiftion; as in Maundy v. 
Maundy, 1 Ch. Rep. 66. Welly v. Thornagh, Pre. 
Ch. 123. Goſs v. Tracy, 1 P. Wms. 287. 2 . 7oo.; 

in 
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or the conveyance without any conſide- 
ration (7). And the rule of the common 
law itſelf, in caſe of wills, is very favour- 
able; although it can hardly, perhaps, 
be extended to deeds, without circum- 
ſtances of fraud or impoſition. For a 
memory, which the law holds thereto be a 
ſound memory, 1s, when the teſtator hath 


underſtanding to diſpoſe of his eſtate with 
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(7) Clarkſon v. 
Hanway, 2 P. 
Wms. 203. 
Bridgeman 

v. Green, 

2 Vez. 627. 
Bennet v. Vade, 
2 Atk. 32 4+ 


judgment and diſcretion, which is to be 


collected from his words, actions, and be- 
haviour, at the time (x), and not from 


in other caſes, diſclaiming ſuch juriſdiction, though the 
fraud was groſs and palpable ; as in Roberts v. Wynne, 
1 Ch. Rep. 125. Archer v. Moſs, 2 Vern. 8. ; and 
in other caſes, ſteering a middle courſe, by declaring 
the party who had practiſed the fraud a truſtee for the 
party prejudiced by it, Herbert v. Lownes, 1 Ch. 
Rep. 13. Thynn v. Thynn, 1 Vern. 296. Deveniſh v. 
Baines, Pre. Ch. g. Barneſly v. Powell, 1 Vez. 287. 
See Marriott v. Marriott, Str. 666. That an action at 
law, will lie upon a promiſe, that if the deviſor would 
not charge the land with a rent charge, the deviſee would 
pay a certain ſum to the intended legatee of the rent, 
See Rockwood v. Rockwood, 1 Leon. 192. Cro. Eliz. 
16g. See alſo Dutton v. Poole. 1 Vent. 318. 332. 
Beringer v. Beringer, 16 June, 26 Car. 2. Chamberlain 
v. Chamberlain, 2 Freem. 34. Leiceſter v Foxcroft, 
cited Gilb. Rep. 11. Reech v. Kenningall, 26 Oc- 
tober, 1748. | 
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his giving a plain anſwer to a common 
queſtion (8). And therefore, a will ob- 
tained in extremis, and upon importunity 


of 


But ſince the caſes of Kenrick v. Branſby, 3 Brown's 
P. C. 358. and Webb v. Cleverden, 2 Atk. 424. it 
appears to have been ſettled, that a will cannet be ſet 
aſide in equity for fraud and impoſition, becauſe a will 
of perſonal eſtate may be ſet aſide for fraud in the ec- 
cleſiaſtical court, and a will of real eſtate may be ſet 
aſide at law: for in ſuch caſes, as the animus teſtandi 
is wanting, it cannot be conſidered as a will. Bennett 
v. Vade, 2 Atk. 324. Anon. 3 Atk. 17. Though 
equity will not ſet aſide a will for fraud, nor reſtrain 
the probate of it in the proper court, yet, if the fraud 
be proved, it will not aſſiſt the party practiſing it, 
but will leave him to make what advantage he can of 
it. Nelſon v. Oldfield, 2 Vern. 76. but if the va- 
lidity of the will has been already determined and acted 
upon, equity will reſtrain proceedings in the prerogative 
court to controvert its validity. Sheffield v. Ducheſs 
of Buckingham, 1 Atk. 628. Lord Hardwicke having 
admitted, that a court of equity cannot ſet aſide a will 
for fraud, obſerves, in the above caſe of Sheffield v. 
Duchels of Buckingham, that “the admiſſion of a fact 
by a party concerned, and who is moſt likely to know 
it, is ſtronger than if determined by a jury; and facts 
are as properly concluded by an admiſſion, as by a trial.“ 
That the party prejudiced by the fraud may file a bill 
for a diſcovery of all its circumſtances, is unqueſtion- 
able. Suppofing, then, the defendant to admit the 
fraud; if the admiſſion is to have the effect aſcribed to 
it by Lord Hardwicke, it ſtill remains to be determined, 
| how 
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of the teſtators wife, his hand being 
guided in the writing of his name, may 
be ſet aſide (9). 


(9) Money- 
penny v. 


Brown, 15th May 1711, 8 Viner's Ab. 167, pl. N 


how a court of equity ought to proceed, If it could 


not relieve, it would follow, as a conſequence, that lo 
much of the bill as ſecks relief, would be demurrable; 
but the invariable practice in ſuch caſes is to {eek relief, 


and the iſſue direQed is to furniſh the ground upon 


which the court is to proceed | in giving ſuch relief. 


(x) There is an infinite, nay, almoſt unſurmountable 


difficulty, in laying down abftra& propoſitions upon a 


ſubject, which depends upon ſuch a variety of eircum- 


ſtances, as the legal competency of the mind to the act 


in which it is engaged, if its competency be impeached 
by poſitive evidence of an anterior derangement, or 
affected by circumſtances of bodily debility ſufficiently 
ſtrong to lead to a ſuſpicion of intellectual incapacity. 

General rules are eaſily framed. The difficulty ariſes 
on the application of them; for few are ſufficiently 
comprehenſive to embrace every circumſtance which 
may enter into and materially affect the particular caſe. 

There can be no difficulty in ſaying, that if a mind 
be poſſeſſed of itſelf, . that at the period of time when 
ſuch mind acted, it ought to act ethciently. This rule, 
however, goes very little way ; for it is extremely dit- 
ficult to lay down, with tolerable precifion, the rules 
by which ſuch ſtate of mind can be tried : but the courſe 
of procedure, for ſuch purpoſe, allows of rules. It de- 
rangement be alledged, it 1s clearly incumbent on the 
party alledging it to prove ſuch derangement, If ſuch 
derangement be proved, or be admitted to have exiſted, 
at any particular period, but a lucid interval be alledged 


to 
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to have prevailed at the period particularly referred to, 


then the burthen of proof attaches on the party alledging 
ſuch lucid interval, who muſt ſhew ſanity and compe- 
tence at the period when the att was done, and to which 
the lucid interval refers. And it certainly 1s of equal im- 
portance, that the evidence in ſupport of the allegation 


of alucid interval, after derangement at any period has 


been eſtabliſhed, ſhould be as ſtrong, and as demon- 


ſtrative of ſuch fact, as where the object of the proof is 


to eſtabliſh derangement. The evidence in ſuch a caſe 
applying to ſtated intervals, ought to go to the ſtate and 
habit of the perſon, and not to the accidental interview 
of any individual, or to the degree of ſelf- poſſeſſion in 
any particular act; for, from an act, with reference to 
certain circumſtances, and which does not of itſelf 
mark the reſtoration of that mind, which is in general 
deemed neceſſary to the diſpoſition and management of 
affairs, it were extremely dangerous to draw a conclu- 
ſion ſo general, as that the party, who had confeſſedly 
before laboured under a mental derangement, was ca- 


pable of doing acts binding on himſelf and others.“ 


I have extracted the foregoing paſſage from the very 
able and elaborate judgment given by Lord Chancellor 
Thurlow, on a motion for a new trial, in the Attorney- 


General v. Panther, Hil. T. 1792. which judgment is 
with ſome ſlight difference reported in Mr. Brown's 


third volume of 9 in 1 p. 441. 
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SECTION IV. 


AND the grants of infants and lunatics 

are parallel both in law and reaſon 
(1); for infants are diſabled, by a maxim in 
law, to contract for any thing but neceſſa- 
ries for their perſons (y), ſuitable to their 
7 degree 


(y) As neceſlaries for an infant's wife are neceſſaries 
for him, he 1s chargeable for them, unleſs provided 
before the marriage; in which caſe he 1s not charge- 
able, though ſhe uſes them afterwards. Turner v. 
Triſby, 1 Stra. 168. An infant is alſo liable to an 
action for the nurſing of his lawful child; nam per- 
ſona conjuntta zquiparatur interefſe proprio. Lord 
Bacon's Maxims, Reg. 18, But though an infant may 
if not provided for, Bainbridge v. Pickering, Bla. Rep. 
1325. contract for neceſſaries, he cannot borrow money 
to buy them, for he may miſapply the money; and 
therefore the law will not truſt him, but at the peril of 
the lender, who muſt lay it out for him, or fee it 
laid out, and then it is his providing, and his laying out 
ſo much money for neceſſaries for him. Earle v. Peale, 
1 Salk. 387. Darby». Boucher, 1 Salk. 279. Barlow v. 
Grant, 1 Vern. 255. But in Marlow v. Pitfield, 1 P. 
W ms. 559. the Maſter of the Rolls held, that if one 
lend money to an infant to pay a debt for neceſſaries, 
and, in conſequence thereof, the infant does pay the 


debt, although he may not be liable at law, he muſt, 
nevertheleſs, be ſo in equity; for. the lender of the 


money ſtands in the place of the perſon paid, viz. the 
cre- 


(1) 3 Mod, 
340» 
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Þ 6% % Lint degree and quality (2). And what is ne- 
. 4 my ceſſary, or not, ſhall be tried by the judges, 

(Y Nike. and not by a jury 6) Which maxim was 
bi zejl v. Bachelor, Cro. Eliz. 583. | grounded 


PP 


creditor, for neceſſaries, and ſhall recover in equity, 

as the other might have done at law; and, on the ſame 

principle, it was decreed, tliat the lender of money to 

a feme covert for ſuch purpoſe, it having been ſo ap- 

plied, might, in equity, recover againſt the huſband. 

Harris v. Lee, 1 P. Wms. 483. That an executor 
f may pay an infant a legacy for the purpoſe of ne- 
* ceſſaries, ſee Davis v. Auſten, 3 Bro. Ch. Rep. 179. 
Philips v. Paget, 2 Atk. 80. In what caſes ſuch pay- 
ment may be made to the father, ſee Cooper v. Thorn- 
ton, 3 Bro. Ch. Rep. 96. 186. Reſpecting marriage 
ſettlements by infants, though there be no deciſion, 
that a mule infant may ſettle his real eſtate, yet it is now 
ſettled, that a female infant may bar her dower, by 
conſenting to a jointure in lieu thereof, if made agree- 
abte to the 27 H. 8. c. 10. Earl of Buckingham- 
ſhirev. Drury, 5 Bro. P. C. 570. Jordan v. Savage, 
2 Eq. Ca. Ab. 101, 102. It alſo ſeems to have been 
decided, that the intereſt of a female infant, in a 
money portion, may be bound by agreement on her 
marriage; for ſays Lord Hardwicke, if a parent or 
guardian cannot contract for the infant, ſo as to bind 
her perſonal property, the huſband, as it 1s a perſonal 
thing, would he intitled to it abſolutely uponthe mar- 
riage. Harvey v. Aſhley, g Atk. 613. But how far the 
real eſtate of an infant can be bound by any agreement 
entered into during infancy, appears to be ſtil] ſubjeat_ 
to ſome doubt. In Cannel v. Buckle, 2 P. Wms. 243. 
Lord Macclesfield held, that © if a feme infant ſeiſed 
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grounded upon a preſumption, that in- 
fants moſt commonly, before they are of 


the age of twenty-one years, are not able 
to 


in fee, on a marriage with the conſent of her guar- 
dians, ſhould covenant, in conſideration of a ſettlement, 
to convey her inheritance to her huſband, if in conſi- 
deration of a competent ſettlement, equity would ex- 
cecute the agreement,” © This Lord Hardwicke (in the 
above caſe of Harvey v. Aſhley) obſerves, 1s going a 
great way, as it related to the inheritance of the wife; 
but yet there are caſes where the court will do it, as 
if the lands of the wife were no more than an ade- 


quate conſideration for the ſettlement that the huſband 


makes ; and, afier the marriage, the wife ſhould die, 
and leave iſſue, who would be intitled to portions pro- 
_ vided for them by the ſettlement, it would, in that caſe, 
be very reafonable 2 affirm that ſettlement,” From 


this it appears, that his Lordſhip conſidered the leaving 
of iſſue, as well as the adequacy of the ſettlement, 


material to its binding the rights of the infant; and, 
in another paſſage in the ſame caſe, he aſſigns, as a 
reaſon for applying for an act of parliament, upon the 
marriage of an infant who has an intereſt in real eſtate, 
that the real eſtate will not be bound, unleſs the huſ- 
band ſhould have iſſue of that marriage. In the caſe 
of Durntord v. Lane, 1 Brown's Rep. Ch. 106. Lord 
Thurlow particularly obſerves, upon its being required, 
by the caſes of Cannel v. Buckle, and Harvey v. Aſh- 


ley, that the ſettlement ſhould be competent; a conſi- 


deration, to which, in his opinion, the court could not 
advert ; but, in a ſubſequent cale, Williams v. Wil- 
liams, 1 Brown's Rep. Ch. 152. he expreſsly holds, 

ES | | that 
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to govern themſelves (z) ; and therefore 


the law takes upon itſelf the protection 
of 


that **to bind an infant, the ſettlement muſt be fair and 
reaſonable.” Carruthers v. Carruthers, 4 Bro. Ch. 
Rep. 502. It ſeems alſo neceſſary, in order to ſupport 
ſuch ſettlement by a teme infant, that it be made before 
marriage. Lucy v. Moor, g Bro. P. C. 514. Seamer 
v. Bingham, 3 Atk. 56. Though it has never been 

determined, that a male infant can, except in the cale 
of a power, (ſee Hollingſhed v. Hollingſhed, cited in 
2 P. Wms. 229, and p. 72, 78.) do any act to bind his 
real eſtate; yet, where a male infant married an adult, 
who, by ſettlement upon the marriage, covenanted 
that her eſtate ſhould be ſettled to certain uſes, he was 
held bound by her covenant. Slocombe v. Glubb, 
2 Brown's Rep. Ch. 545. 


(z) The law of England, whil@ it protects the im- 
becility of infants, ſtill keeps in view that reſpect 
which is due to the fair claims and intereſts of others, 
and will not allow that, which, in the emphatical lan- 


guage of Lord Mansfield, was intended as a ſhield, 


and not as a ſword, to be turned into an offenſive 
weapon of fraud and injuſtice; therefore, an infant, 
conuſant of a fraud, ſhall be as much bound as an adult. 
Evroy v. Nicholas, 2 Eq. Ca. Ab. 489. Savage v. 
Foſter, 9 Mod. 38. Watts v. Creſſwell, M. 1 G. 1. 
9 Vin. Ab. 415. Beckett v. Cordley, 1 Brown's Rep. 
Ch. 353. But in Sanderſon v. Marr, Blackſtone's C. P. 
Term Rep. 75. it was held, that this rule was confined 
to ſuch acts as were only voidable; ſee p. 75. and that a 
warrant of attorney, given by an infant, being abſolute- 
ly void, the court could not confirm it ; though the in- 


| fant appeared to have given it, knowing that it was not 


valid, 
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of their rights, and ordains, that they 
ſhall be favoured in all things which are 
for their benefit, and not prejudiced by 
any thing to their diſadvantage (a). So 

that 


valid, and for the purpoſe of collufion. But though, in 
moſt caſes of fraud, an infant is not allowed to take ad- 
vantage of his own wrong, yet he is not liable at 
| law to an action of deceit. Johnſon v. Pie, Sider- 
fin, 258, | 


(a) If an infant, ſays Lord Mansfield, does a right 


act, which he ought to do, or which he was compel- 
lable to do, it ſhall bind him : as, 1f he make equal 
partition; if he pay rent; if he admit a copyholder 
upon a ſurrender ; for, generally, whatever an infant 
is bound to do by law, the ſame ſhall bind, although he 
doth it without ſuit of law. Zouch v. Parſons, 3 Bur- 
row's Rep. 1801. If an infant enter into a contract, 
with the advice and concurrence of his friends, and 
ſuch contract appear to be beneficial to the intereſts 
of the infant, equity will ſupport, and give it effect; 
for, otherwiſe, the rule of law, which reſtrains the 


contracting of infanis, might operate the moſt fatal 


and irreparable prejudice to the very intereſts 1t 1s 
intended to protect. The 29 G. 2. c. 31. therefore 

enables infant leſſees to ſurrender their leaſes for the 
purpoſe of renewal; and courts of equity, conſulting the 
ſame principle, had held, previouſly to the act of par- 
liament, that the guardian of an infant might ſurrender 
a leaſe for the purpoſe of renewal, Maſon v. Day. Pre. 
Ch. 319. Pierſon v. Shore, 1 Atk. 480. Where J. S. 
mortgaged his eſtate to the plaintiff, and died, leaving 
the defendant his daughter and heir, who was an infant, 
2 and 
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that neither as bailiff, nor for goods to 


carry on a trade, can an infant be 
charged ; 


and had nothing to ſubſiſt on but the rents of the mort- 


gaged eſtate, and the intereſt being ſuffered to run in ar- 
rear three years and a half, the plaintiff grew unealy at 
it, and threatened to enter on the eſtate, unleſs his inte- 


reſt was made principal ; upon- which, the defendant's 


mother, with the privity of her neareſt relations, ſtated 
the account, andthe defendant herſelf, whowas then near 
of age, ſigned it; and the account being admitted to be fair, 
it was held, that though, regularly, intereſt ſhall not carry 
intereſt, yet that, in ſome caſes, and upon ſome circum- 
ſtances, it would be injuſtice, if intereſt were not made 
principal, and the rather, in this caſe, becauſe it was for 
the infant's benefit, who, without this agreement, would 
have been deſtitute of ſubſiſtence. Eaſt, 1699. Earl 
of Cheſterfield v. Lady Cromwell, 1 Eq. Ca. Ab. 287. 
Upon the ſame principle, an infant was held bound by 
an award made upon a reference, with the conſent of 


his guardian. Biſhop of Bath and Wells v. Hippeſly, 


cited by Lord Hardwicke, g Atk. 614. So allo by a 
covenant to ſettle land, of a certain yearly value, he 
having a power to ſettle the ſame by way of jointure. 
Hollingſhed v. Hollingſhed, cited 2 P. Wms. 229. 
and 1 Stra. 604. But if the agreement under all the 
eircumſtances which led to it, cannot be conltrued 
beneficial to the infant, it will not bind him either 
in law or equity. If, therefore, an infant execute a 
bond with a penalty, as it could not be for his benefit 
to ſubject himſelf to a penalty, the law will not ſupport 
the contract, Co. Litt. 172. a. Moor, 679. Man- 
ning v. Knap, Cro. Eliz. 700. Ayliffe v. Archdale, 


Cro. Eliz. 620, But an obligation tor the very ſum laid 
out 
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charged; becauſe there was no neceſſity 
that he ſhould trade, neither does it ap- 
pear for his advantage (4): and ſuch con- 
tracts as may not be intended for his 


benefit, are abſolutely void (5). 


Smally, 1 Eq. Ca. Ab. p. 6. pl. 3. Williams v. Harriſon, Carthew, 160. 
Champion, 2 Stra. 108g. 


out for neceſſaries will be good, S. C. Neither can 
an action be ſuſtained againſt an infant on a ſtated 
account; for the nature of the action would, in ſtrict- 
neſs, preclude him from impeaching the confideration 
and particulars of the account. Freeman v. Hurit, 
1 Term Rep. 40. and Bartlett v. Einery, therein cited. 
Let it may be inferred, from the cale of Freeman v. 
Hurſt, that an action will lie on a promiſſory note, or 
other negotiable ſecurity, given by an infant for neceſ- 
ſaries; quere, whether, in ſuch action, by a third per- 
ſon, he would be precluded from impeaching the con- 
ſideration of it. That ſuch action would lie does not 


79 


(4) Co. Litt. 
172. a. Whit- 
tingham v. 
Hall, Cro. Jac, 
494. : 
Smally v. 
Wywall v. 


break in upon the authority of Williams v. Harriſon, 


Carth. 160. for, in that caſe, the court ſeem to have 
relied upon the circumſtance of the ſecurity being given 
in the courſe of trade, and not for neceflaries. 


If the particular meaſure propoſed be doubtful in its 
tendency, the more prudent courſe for truſtees to, pur- 
ſue, is to ſeek the indemnity of a court of equity, 
which will direct one of its officers to inquire and re- 
port, whether the meaſure be, or be not, in its probable 
effect, beneficial to the infant. The caſe of Hallett v. 
James, 1 July 1794. 10 March 1795. at the Rolls, is a 
very (trong inſtance of the utility of ſuch courſe of pro- 


ceeding. See alſo Cecil v. E. of Saliſbury, 2 Vern. 224. 


Kilvington v. Harriſon, 22 July 1794, Rolls. 


(3) It 
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(5) It has been already obſerved, that the contracts 
of infants, which cannot, under all the circumſtances 
which led to them, be conſtrued favourable to their 
intereſts, ſhall not bind them either in law or equity; 
but our author, from the above paſſage, ſeems to have 
conſidered ſuch contracts as abſolutely void; and in 
that opinion he is certainly ſanctioned by ſome very 
high and reſpectable authorities. Vide Holt v. Ward, 
Fitzgibbon's Rep. 175. 275. Harvey v. Aſhley, 
3 Atk. 610. Such opinion, however, has been often 
controverted, and particularly in the caſe of Zouch v. 


2 Parſons, 3 Burr. 1794. as liable to many objeQtions ; 


for if it were true, that all ſuch contracts were abſo- 


Jutely void, it would follow, as a conſequence, that 


ſuch contract could operate no effe&t, and the party 
contratting with the infant would be diſcharged from 
it, as well as the infant : but there are numberleſs caſes 
to prove that the party contracting with the infant can- 
not avail himſelf of the infancy. Smith v. Bowin, 
1 Mod. 25. Holt v. Clarencieux, Stra. 937. Clay- 
ton v. Aſhdown, 9 Vin. Ab. 393, 394. It would alſo 
follow, as a further conſequence, that no ſuch contract 
could, . by any ſubſequent circumſtance, acquire vali- 
dity ; nam quod ab initio non valet in tractu temporis 
non convaleſcet ; whereas there are many caſes of 
contracts, which, in their origin, could not be conſi- 
dered as beneficial to the infant, which have been al- 
lowed by the ſubſequent confirmation of the infant. 
As where an infant borrowed a ſum of money, for 
which he gave a bond, and then deviſed his perſona! 
eſtate for payment of his debts, particularly thoſe he 
had ſet his hand to, the bond was decreed to be paid, 
notwithſtanding the minority of the obligor. Hamp- 
fon v. Lady c Nelſon's Ch. Rep. 55. See 
alſo notes to ch. 2. ſ. 13. But © if this bond had 


been void at law, no new agreement would have made 
| | it 
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it better, the original corruption would have infeQed 
it throughout.“ P. Lord Hardwicke, Cheſterfield v. 
Janſſen, 1 Atk. 354. Lord Raymond, in the caſe 
of Holt 2. Clarencieux, ſtates the rule to be, that 
where the contract may be for the benefit of the infant, 
or to his prejudice, the law ſo far protects him, as 
to give him an opportunity to conſider it when he 
comes ot age, and it is good or voidable at his 
election.— In the caſe of Zouch v. Parſons, the court 
of King's Bench adopted the diſtinction taken by 
Perkins, (ſection 12.) „ that all ſuch gifts, grants, 
or deeds, made by infants, which do not take effect by 
delivery of his hand, are void: but all gifts, grants, or 
deeds, made by infants, by matter, in deed, or in wri- 
ting, which do take effect by delivery of his hand, are 
voidable by himſelf, by his heirs, and by thoſe who 
have his eſtate,” Upon which Lord Mansfield ob- 
ſerves, that the words * which do take effect,“ are an 
eſſential part of the definition, and exclude letters of 
attorney, or deeds which delegate a mere power, and 


convey no intereſt.” As an infant is not capable by 


law of binding his real eſtate by any conveyance, it 
becomes neceſſary that he ſhould have a day to ſhew 
cauſe againſt any decree, which requires him to join 
in a conveyance of the inheritance, yet he is bound 


by a decree of ſale of his, eſtate. Booth v. Rich, 


1 Vern. 295. Cooke v. Parſons, 2 Vern. 429. And 
in the caſe of Lord Brook v. Lord and Lady Here- 
ford, 2 P. Wms. 518. it was held, that an infant, 
when plaintiff, was. as much bound, and as little 
privileged, as one of full age; and ſo Lord Hardwicke 
held, in Gregory v. Moleſworth, 3 Atk. 626. unleſs 
groſs laches, or fraud and colluſion, appear in the 
prochein amy ; and then the infant might open it by 
a new bill. An infant may alſo be relieved againſt a 
ſlip by his counſel in miſpleading. Savage v. Whit- 
Vat. I. G bread, 
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bread, 3 Ch. Rep. 14. zd Ed. Sir John Napier v. 
Lady Effingham, 2 P. Wms. 401. Fountain v. Caine, 
1 P. Wms. 504. Bennett v. Lee, 2 Atk. 531. or may 
put in a new anſwer. Fountain v. Caine, 1 P. Wms. 
504. and may have ſuch decree as his caſe requires, 
though not particularly prayed by his bill. Stapleton 
v. Stapleton, 1 Atk. 6. But, except in theſe cafes, or 
by ſpecial order of the court, an infant is bound by de- 
cree. Whitchurch v. Whitchurch, ꝙ Mod. 128. And 


in the caſe of a decree of forecloſure, though he have ſix 


months to ſhew cauſe againſt it, after he attains his 
age, yet he is not to ravel into the accounts, nor in- 
titled to redeem, but merely intitled to ſhew error in 


the decree. Mallack v. Galton, 3 P. Wms. 352. Lyne 


., Willis, Rolls, 13th May 1730. Bp. of Wincheſter 


v. Beavor, 3 Vez. Jun. 317. But for the reverſal of 


a decree an infant may prefer a bill of review, though 


) Godolphin, 


203. 

Weat. Office of 
Executor, 214. 
5 Rep. 27. 

6 Rep. 67. 

2 Bla. Com. 50g. 


upwards of twenty years have intervened. Lytton v. 
Lytton, 4 Bro. 441. | 


4 . g . * 
= — 33 
v — 


SECTION v. 


Bor an infant may be an executor (1), 
and of conſequence. may be charged 
for what he does as executor, according 
to law (c), becauſe the law enables him; 
5 5 and 


(c) But if an infant be appointed executor, admini- 


tration muſt be granted to his guardian, or next friend, 


durante 
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and if he does any thing to which he is 
compellable by Ian it is , and will 


bind him (2). And although a fine or re- 
covery 


durante minori ztate, which adminiſtration was, at 


common law, determined by the infant executor's at- 


taining 17. Pigot's caſe, 5 Rep. 29. a. but, by the 
28 G. 3. c. 87. ſuch adminiſtration is continued until 
the infant attain the age of 21. And hefore he attain 
ſuch age, he cannot aſſent to a legaey. Prince's caſe, 
5 Rep. 29. b. and, even then, his aiſent will not bind 
him, unleſs he have aſſets for debts. Chamberlain v. 
Chamberlain, 1 Ch. Ca. 257. Yet, though an infant 
may adminiſter, it is ſaid, that he cannot commit 
a devaſtavit till 21. Whitmore v. Weld, 1 Vern. 326. 
which appears extraordinary, conſidering that an in- 
fant may diſpoſe of his own eſtate at 17, or 15, if 
proved to be of diſcretion. Biſhop v. Sharp, 2 Vern. 
469. An infant may alſo be a truſtee. Jevon v. Buſh, 
1 Vern. 342. and by 7 Anne, c. 19. an infant is, as 
truſtee or mortgagee, enabled to convey the eſtates he 
holds in truſt or mortgage; though the eſtate be abroad. 
Ex parte Roſſer, 2 Bro. 365. But the maſter muſt re- 
port to whom he is to convey. Winnington v. Foley, 
1 P. Wms. 538. Anon. Pre. Ch. 284. Ex parte Brook, 
16 March 1793. Rolls ; which power (though formerly 
doubted, 3 Atk. 164.) has been conſtrued to autho- 


riſe him to convey by common recovery: ex parte 


 ohnſon, g Atk. 559, ex parte Smith, Ambler's Rep. 
624. and if the infant truſtee be alſo a feme covert, the 
court may direct her to convey by fine: ex parte 
Maire, 3 Atk. 479, Anon. Comyn's Rep. 615. ; but 
the infant muſt be an expreſs and purely a truſtee, and 
the” traſt in writing, and not a merely conſtructive 
2 truſt : 


(2) Co. Lit, 
172- a, 
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(3) 2 Roll's 
Ab. 15. 

2 Bulſtrode, 
320. 

2 Ventr, 30. 


2 Lev. 36. 


tions, that he would, within ſix months after he came 
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recovery is never taken from an infant (3), 
for 1t 1s againſt the duty and office of the 


judge and commiſſioners, if they know 


of 


truſt : ex parte Vernon, 2 P. Wms. 549. Godwyn v. 
Liſter, 3 P. Wms. 387. Hawkins v. Obeen, 2 Vez. 


559. And by 29 G. 2. c. 31. infants may ſurrender 


leaſes in the court of Chancery, in order to renew the 
ſame. An infant may alſe preſent to a vacant benefice, 
of which he is patron; Co. Litt. 89. a. 172. a, be- 
cauſe a preſentation is not a thing of profit, of which 
a guardian can make any benefit. Hearle v. Green- 
bank, 3 Atk. 710. Mr. Hargrave, in his edition of 


Coke upon Littleton, (note 1. p. 89. a.) very properly 


obſeryes, that though the decifion of Lord King, in 
the caſe of Arthington v. Coverley, 2 Eq. Ca. Ab. 
518, © may remove all doubts about the legal right of 
an infant of the moſt tender age to preſent, ſtill it re- 
mains to be ſeen, whether the want of diſcretion would 
induce a court of equity to control the exerciſe, where 
a preſentation is obtained from an infant, without the 
concurrence of the guardian.“ Theſe ſeveral inſtances 
of infants being allowed to act, clearly fall within the 
rule laid down by Lord Mansfield, in the caſe of 


- Zouch v. Parſons, that the acts of an infant, which do 


not touch his intereſt, but take effe from an authority 


which he is truſted to execute, are binding, It re- 
mains, however, to obſerve, that, in the caſe of IIol- 


| lingſhed v. Hollingſhed, cited in 2 P. Wms. 229, 
and in Stra. 604. tenant in tail, empowered to make 


a jointure, ſo as ſuch jointure did not exceed a moiety 


of the eſtate, was held to have executed the power by 


a covenant, during his infancy, with his wife's rela- 


of 
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of it; yet, if it be taken, and not re- 
verſed, during his minority, it is unavoid- 
able. And there is no way to vacate it 


at law, becauſe his age is triable only by 


inſpection (4); and no man would be 
ſure 


of age, ſettle ſo much of the land as ſhould amount to 


Tool. per annum, upon his then intended wife for life. 
This covenant clearly affected his intereſt, yet was 
held binding, perhaps, from the nature of the power, 
which, being to ſettle lands in jointure, implied the 
right of executing it during infancy ; tor, as he might 


contract marriage during infancy, to which dower was 
incidental, if he had not been allowed to execute the 


power, by making the jointure in lieu of dower, pre- 


vious to the marriage, the power afterwards might have 
been a mere nullity. This caſe, however, ſeems to 
have eſcaped the attention of Lord Hardwicke, he ob- 
ſerving, that there is no precedent, either in a court 
of law or equity, where it has been held, a power 
over real eſtate, executed by an infant, is good.” 
3 Atk. 710. See alſo Jackſon v. Jackſon, 4 Bro. Ch. 
Rep. 462. in which Hollingſhed v. Hollingſhed is ob- 
ſerved upon. 


(4) It appears, from the Rolls of Parhament, 50 Ed. g. 


No. 127. vol. 2. p. 342. that the commons, conſider- 


ing this rule of law as a great hardſhip, petitioned that 
infants might be allowed a certain time, after they at- 


tained their full age, to reverſe the fines which they 


had levied during their infancy; to which petition the 
king anſwered, that he would conſider whether it would 
be proper to alter the old aw in this point, or not. 
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ſure of his inheritance, if records might 
be avoided by averments (4). However, 
„ | ſome- 


No alteration, however, has . place, from an ap- 
prehenſion, that many inconveniencies might reſult 
from avoiding records by bare averments. But, if the 


perſon of an infant be inſpected by the judges, and it is 


once recorded that he is within age, although the in- 
fant ſhould die, or attain his full age, before the fine 
is reverſed, yet he or his heirs may reverſe it at any 
time afterwards, Mo. 844. Co. Litt. 131. a. So, if 
an infant ſuffer a common recovery, in which he ap- 
pears by attorney, he may reverſe it at any time, after 
he has attained his full age ; as it may be tried by a 
jury, whether he was an infant, or not, when he ap- 
pointed an attorney. The reaſon of which, Mr. Cruiſe 
obſerves, is, becauſe an infant is not preſumed to have 
ſufficient underſtanding to chooſe a proper perſon as his 


attorney, and the law will not put it in his power to 


hurt himſelf ; for if he is deceived and prejudiced by 
the recovery, he can have no remedy agaimft his attor- 
ney, Cruiſe upon Recoveries, 145. And this is agree- 
able to the diſtinction taken by Lord Mansfield, in the 
caſe of Zouch v. Parſons: “ If an infant is permitted 
to ſuffer a common recovery, he muſt make a tenant 
to the præeipe by feoffment, and give livery of ſeiſin in 
perſon, by which means the feoffment is only voidable; 
whereas, if the infant appointed an attorney to give li- 

very of ſeiſin for him, the feoffment then would be ab- 
ſolutely void.“ It may be proper to obſerve, that not 
only fines and recoveries, but all other matters of re- 
cord, not avoided by an infant during his minority, are 
binding. Co. Litt. 380. b. 2 Inſt. 483. As, if an 
infant acknowledge a recognizance, ſtatute -merchant, 
a | or 
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ſometimes recoveries (e) bave been ad- 
mitted upon privy ſeals, upon the pe- 
titions of fathers upon the marriage of 
their ſons (5), but now it is but rarely ſuf- 
fered, on account of the miſchiefs it occa- 
ſioned (6). But certain it is, they may be 
charged for treſpaſſes which are vi et 
armis; and ſo, it ſeems, in trover, becauſe 
a tort (7). And although they are not 
capable of doing an injury knowingly, it 
is ſufficient that they are the phyſical 
cauſe of a damage they had no right to 
do. The law of England makes a diffe- 
rence, therefore, between crimes and treſ- 
paſſes ; and, in the one, conſiders the in- 
tent, but, in the cher, only the damage 

done 


or ſtatute ſtaple, or obligation in the active a ſtatute 
ſtaple, or inrol an obligatfon, in all theſe cafes he 
mult avoid it in an audita querela during his minority; 
but if an infant bargain and ſell lands, which are, in 
the realty by deed, indented and inrolled, he may avoid 
it when he will, for the deed was of no effect to raiſe 
an uſe. 2 Inſt. 673. And as a fine, or recovery, nat 
avoided by an infant during his minority, cannot be 
afterwards ſet afide, ſo neither ſhall the declaration of 
the uſes. 2 Rep. 58. a. 10 Rep. 42. b. 


(e) Though a recovery might be ſuffered by an in- 
fant, by the king's ſpecial directions, yet a fine, could 
not be taken from him. Sir H. Mackworth's caſe, 


1 Vern. 


87 


(3) Blunt's cafe, | 


Hob. 196. 
1 Vern. 461. 


(6) Sir John St. 
Alban's caſe, 
2 Salk. 567. 


(7) Smally v. 
Smally, 1 Eq. 
Ca. Ab. 6. 
Trin. 1780. 


But ſee Sider- 


fin, 258. 
9 Vin. Ab. 


395. (H. 2.) 
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ATREATISE OF EQUITY. Book I. 


done (e). For the obligation to reſtitution 
ariſes from the thing itſelf, and natural 
equity; but puniſhments are for the ex- 
ample, and to deter others. Neither did 


the court ever pretend to change the na- 


ture of infants eſtates (J), or to make 
that 


1 Vern. 461. The practice of applying for a privy 


ſeal has been for ſome time diſcontinued; private acts 


of parliament being found, in every particular, more 
ſuitable to the purpoſe. 


(e) See Mr. Erſkine's Vindication of the Rights of 
Juries, in which this diſtinction is moſt luminouſſy 
conſidered, and incontrovertibly eſtabliſhed. 


(Vllt ſeems admitted, in the caſe of Lord Winchel- 
ſea v. Norcliffe, 1 Vern. 435. that the nature of an 
infant's eſtate may be changed by the decree of the 
court; and in Inword v. Twyne, Ambler's Rep. 417. 
the Chancellor not only recognized the right of the court; 


but further obſerved, that he thought guardians and 


truſtees might change the nature of an infant's eſtate, 


where it 1s manifeſtly for the intereſt of the infant. And 


in Palmer v. Danby, Pre. Ch. 137. the court held that 


the guardian might, without the direction of the court, 


pay the intereſt of any real incumbrance, and the prin- 


.cipal of a mortgage, becauſe that is a direct and imme- 
diate charge upon the land, but not upon any other 


real incumbrance. The queſtion, as to the power of a 
truſtee to change the nature of the infant's eſtate, arifing 
in Vernon v. Vernon, Ch. Nov. 1789, Lord Chan- 


cellor Thurlow ſtated it to be a general rule, that a 
truſtee 
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that abſolute which was defeaſible. So 
that where an eſtate is given to an infant 


upon a condition (2), ſuch acts as an in- 
fant 


truſtee ſhould not ad libitum change the nature of an 
infant's eſtate; but held, that the truſtees, in that caſe, 
having applied the perſonal eſtate of the infant in per- 
formance or ſatis faction of a condition, upon which the 
infant was intitled to a real eſtate, was not a ground for 
raiſing a truſt againſt the heir, in favour of the perſonal 
repreſentative of the infant. The caſes of Tullit v. 
Tullit, Ambler's Rep. 370. and Maſon v. Maſon, in 
1724, recognized in Tullit v. Tullit, lay down another 
diſtinction upon this ſubjett; namely, that where the 
guardian of an infant, tenant in tail, cuis down timber, 
the money produced by the ſale of it ſhall be conſidered 
as perſonal eſtate ; but if the infant be tenant in fee, 
the money ſhall be conſidered as real eſtate. 


(e) In Whittingham's caſe, 8 Rep. 44. the Hum 
ties are taken by Lord Coke, betwixt conditions in 
fact that are expreſſed, as to pay money, or to do, or 
not to do, ſome particular act, and conditions in law 


that are implied, and which are diſtinguiſhable, as 
conditions by the common law, and by flatute ; and 


conditions by the common law, he obſerves, are 
of two ſorts, one founded on ſkill and confidence, the 
other not; and conditions by ftatute are alſo of two 
qualities, ſcil, when the ſtatute for execution of the 
condition in law gives recovery, and when the ſtatute 
gives an entry, and no recovery. As to the condition 
in law, founded on ſkill and confidence, as a ſteward- 
ſhip in fee, if the condition be þroken, the infant 1s 


barred for ever; not ſo where the condition in law is 
| not 
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fant can perform, muſt be done by him, 
and infancy, in ſuch caſe, is no ex- 
8) Whitting- cuſe ( 8). 


ham's caſe, 
8 Rep. 44 b. 3 Bulſtr. ov Williams v. Fry, 2 Lev. 21. 1 Ventr. 199. 1 Ch. Ca. 138. 
Falkland 7. Bertie, 2 rn. 333. 343. Scott v. Haughton, 2 Vern. 560. 


not founded on ſkill and confidence, as where the in- 
fant or feme covert be leſſee for life, and makes a feoff- 
ment in fee, and the leſſor enters for the forfeiture ; 
yet it ſhall not bar the infant or feme covert, after the 
death of her huſband, But if an infant or feme covert 
commit waſte, it ſhall bind the infant and feme covert, 
for the ſtatute gives the action to recover the land; 
but if the condition be by force of a ſtatute, which 
gives an entry, but no action, as in caſe of an aliena- 
tion in mortmain, the infant, or feme covert is not 

barred by the entry for the condition broken. See allo 
Co. Litt. 233. b. 


SECTION VI. 


S for feme coverts, the law is much 
the ſame, with. reſpect to their power 

of —— as of infants (Y); for they 
have 


(b) The diſability of infants to contract is in re- 
ſpeR of the OY of their years, The diſability 
| of 


Ch. II. $6, OF ASSENT TO AGREEMENTS. 


have no will, but the will of their huſ- 
bands (1); though, in the Roman law (2), 
it was otherwiſe (2), And in this, equity 

follows 


of married women proceeds upon the conſideration, 
that if they were allowed to bind themſelves, the law 
baving veſted their property in their huſbands, they 
would be liable to engagements, without the means to 
anſwer them; and if they were allowed to bind their 
huſbands, they might, by the abuſe of ſuch a power, 
involve their huſbands and families in ruin. To guard 
againſt ſuch conſequences, the law conſiders all acts 
of the wife, which might prejudice the intereſt of the 
huſband, as void, unleſs in the caſe of debts contracted 
by the wife for neceſſaries, with which the huſband is 
bound to ſupply her, and on failure of which ſhe may 
contract, ſo as to bind him; but it ſeems, that at law 
ſhe cannot borrow money to lay out in neceſſaries, but 


91 


(1) Co. Litt. 
112. A. 

(2) Cod 

12. 1. Cod. 8. 
86. 6. 1 Domat, 
tit. 2. . 1. 


p- 18. 


at the peril of the lender, who mult lay it out for her. 


Far! ©. Peale, Salk. 387. though, in equity, it is ſuffici- 


ent to charge the huſband, if the money be actually 
applied to the purpoſe for which it was borrowed, 
though the lender neglect to ſee to the application, 


Harris v. Lee, 1 P. Wms. 483. Pre. Ch. 502. A wife 


may, without her huſband, execute a naked authority. 


whether given before or after marriage, Co. Litt. 112. 


a. Hargrave's ed. n. 6. Peacock v. Monk, 2Vez. 191. 


Godolphin v. Godolphin, 1 Vez. 21. So where both 
an intereſt and an authority paſs to the wife, it the au- 


thority be collateral to, and does not flow from, the 


intereſt; becauſe then the two are as unconnetted, as it 
they were veſted in different perſons. Gibbons «+, 


Moulton, Finch's Rep. 346. And as a feme covert 
may, 
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follows the law (4). For the huſband's 
goods are looked upon, with reſpett to 
the wife, as if they were in abeyance, or 


by 


may, without her huſband, convey lands, in mere ex- 
ecution of a power or authority, ſo may ſhe, with 
equal effect, in performance of a condition, where land 
is veſted in her on condition to convey to others. Sir 
W. Jones, 137, 138. And theſe acts ſhe may do, 
upon the ground already ſtated, that her huſband cannot 
be prejudiced by ſuch acts, and prejudice might ariſe 


to others, if his concurrencg ſhould be effential. It 
ſeems doubtful, however, whether ſhe can convey lands, 


which ſhe holds as truſtee, without her huſband joining 
in ſuch conveyance. Daniel v. Ubley, Sir William 
Jones, 138. And Mr. Hargrave thinks this diſtinction 
between a truſt and a power or condition may be thus 
accounted for: * truſts being properly the ſubjes of 
conſideration for courts of equity only, and though, in 
them, the legal eſtate is made ſubſervient to the truſt, 
yet courts of law take notice of truſts for very few pur- 


| Poſes; nor will it be eaſy to find an authority for de- 


parting from any rule about the effect of legal convey- 
ances, merely in reſpect of their being a performance 
of truſts.” Hargrave's Co. Litt. 112. a. n. 6. Another 
reaſon for this diſtinction may be drawn from the conſi- 
deration, that if a married woman were allowed to con- 
vey a truſt eſtate, without her huſband's concurrence, ſhe 
might convey it, before the ſeveral objects of the truſt 
were ſatisfied, for which he might jointly with her be re- 


ſponſible to the ceſtuys que truſt : a reaſon, which does 


not apply to the mere execution of a power, or per- 
| formance 
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by act of law. And if ſhe elope (g), ſhe 


loſes the privilege of charging him even 
for neceſſaries (4), as at common law 


ſhe loſt her e (4) (m). But it is cer- 


tain, 


formance of a condition; but which, extending to the 


caſe of a feme covert named executrix, led to the 
opinion, that ſhe cannot, without the aſſent of her 
huſband, take upon herſelf the execution of the will. 

Wentworth's Office of Executor, p. 202. cites 2 H. 7. 
13. Thruſtout v. Coppin, 2 Bla. Rep. 801. an opinion, 

upon which it might be difficult to proceed; as, in 
the ſpiritual court, ſhe certainly might prove the will, 
and do all other acts reſpecting it, without the con- 
currence of her huſband ; and there is no inſtance of 


à prohibition being in ſuch caſe granted, to reſtrain 


the proceedings in the ſpiritual court. But though the 


huſband do affent te her acting as executrix, ſhe cannot 


releaſe her teſtator's debts; ** for, ſays Wentworth, 
„if the wife's gift or releaſe ſhould ſtand good, her 
act might exceedingly endanger the huſband, and make 
his goods liable to the creditors, the teſtator's eſtate 
being waſted by the gift or releaſes of the wife.” 

Office of Executor, 206. And ſo it was held inRuſſel's 
caſe, 5 Rep. 27. But whatever doubt may exiſt as to the 
wife's right to probate from the eccleſiaſtical court 
without the conſent of her huſband, it ſeems that he 


may obtain it in her name without her conſent, but in 


ſuch caſe ſhe will not be liable to a devaſtavit. Bey non 
v. Gollins, 2 Bro. Ch. Rep. 324. and after his death 
ſhe may renounce. Ibid. In what particulars the diſ- 
ability of a married woman differs from that of an infant, 


e (I. 3.) 2 


i) Our 


93 


(3) Morris 

3 Martin, 
trange, 6 

Child v. he 

Hardyman, 

(4) Co. Litt. 

32. a. See alſo 

Shute v. Shure, 

Pre. Ch. 111+ 
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tain, that a wife may have a ſeparate 
eſtate from her huſband, as by agreement, 
before or after marriage (n); or by 
decree, for ill uſage or alimony (u); or 

otherwiſe 


1 Our ecclefiaſtical courts proceeding in general 


. according to the civil law, allow the wife to fue, and 


to be ſued without her huſband ; and will compel the 
„ huſband to provide her with money for the purpoſe of 
any ſuit which ſhe may have inſtituted in their courts 
againſt him, but it ſeems that the huſband may releaſe 
whatever ſhe recovers; for the marriage continues, and 
whatever accrues to the wife during coverture, belongs 
to the huſband. Chamberlain v. Hewitſon, Lord Raym. 
73. 1 Salk. 115. 


(k) Though courts of equity recoghize the rule of 
law, which conſiders huſband and wife as one perſon, 


and their intereſts as the ſame, yet there are caſes, in 


which equity will treat their intereſts as diſtinct and 
ſeparate, and will allow the huſband to ſue the wife, 
Brooks v. Brooks, Pre. Ch. 24. Sir Richard Moore v. 
Lady Moore, 1 Atkyns's Rep. 272. or the wife to ſet 
up claims adverſe to thoſe of her huſband, and which 
ſhe' may proſecute by a ſuit, inſtituted in the name of 
her prochein amy, or next friend, Kirk v. Clark, Pre. 
Ch. 275. Lampert v. Lampert, 1 Vez. Jun. 21, as 
where any thing 1s given to the ſeparate uſe of the wife. 
Griffith v. Hood, 2 Vez. 452; or the huſband refuſe 
to perform marriage articles, Oxenden v. Oxenden, 

2 Vern. 493; or to perform articles for a ſeparate 
maintenance, Angier v. Angier, Gilb. Rep. 152. and 


it is no anſwer to ſuch ſuit, that the wife has been 


guilty even of adultery. "I v. anal 1 
Wms. 
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otherwiſe ſecured in truſtees hands for 
her (o). And as to theſe, {he is in nature 
of a feme ſole (5), and may ſue, or be 


ſued, without her huſband, (þ); and they 


are 


* 


(5) Gorges 
v. Chancey, 
Tothill, 9. 


95 


1 Chan. Ca. 


118. 
Bleiſow v. 
Sawyer, 


1 Vera. 244. Allen v. Pafſworth. 1 Vez, 163. Hearle v. Greenbank, 1 Vez. 298. 
Grigby v. Cox, Peacock v. — 2 Vez. 190. Hulme v. Tenant, 1 Brown's Rep. 16. 


Wms. 269. Blount v. Winter, 19th July 1781. But 


in moſt caſes, where the wife comes into equity to be 


ſupported in her poſſeſſion independant of her huſband, 
and ſeparate from him, or is allowed to ſue without 
him, it is her merit that intitles her to relief, P. Lord 
Hardwick, Hunt v. Hunt, MSS. 2d May 1739. and 
therefore the court will not decree maintenance, wliere 
there is full proof of elopement and adultery. P. Lord 
Hardwicke, Watkyns v. Watkyns, 2 Atk. 96. But ſee 
Ball v. Montgomery, 4 Bro. Ch. Rep. 3 39; ſtill lefs will 
equity aſſiſt her in any legal claim of a divorce fot 
adultery. See Shute v. Shute, Pre. Ch. 111. But unleſs 
ſuch impropriety be imputed and proved, equity will 


conſult and provide for the claims of the wife; and 


with ſuch view it may be laid down as a general rule, 


that esurts of equity, conſidering the huſband bound in 


conſcience to make a ſettlement upon his wife at leaſt 


adequate to her fortune, will not part with her fortune, 
unleſs he do make a proper ſettlement, or the wife 
in court being appriſed of the amount of the fund. 
(Edwards v. Townſhend, Anftr. 94. ;) and there being 
proof of there having been no previous articles of ſet- 


tlement, conſent to his receiving it, or being abroad 
give her conſent to commiſſioners, Bourdillon v. Adair, 


3 Bro. Rep. 237. Ex parte Purvis 12th Jan. 1793. 
Shipton v. Hampſon, Finch's Rep. 145. Milner v. 


Colmer, 
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are not in the power of her huſband, but 
in her own diſpoſal, and the produce 
of them (6), in nature of a will /g), and 
are liable to her debts (7). And if ſhe 

| | has 


Pre. Ch. 255 Herbert v. Herbert, Pre. Ch. 44. 


(7) Kenge v. Dclaval, 1 Vern. 326. Norton v. Turville, 2 P. Wms. 144 


Colmer, 2 P. Wms. 630. Adams v. Pearce, 3 p. 


Wms. 12. Harriſon v. Buckle. Stra. 238. Brown v. 


Elton, g P. Wms. 205. Attorney-General v. Whore- 
wood, 1 Vez. 538. Sleech v. Thoringdon, 2 Vez. 560. 
And if he refuſe to make ſuch ſettlement, the court 
will order the intereſt to accumulate for the benefit of 
his wife, unleſs he is ſtarving for want of maintenance. 


Bond v. Simmons, 3 Atk. 20. Atherton v. Noel, 18th 
March 1786. Armſtrong v. Elveridge, 8th Auguſt 1791. 


And in ex parte Higham, 2 Vez. 579. Lord Hard- 


icke appears to have refuſed to order the whole of 


the wife's fortune to be paid to the huſband, though 
ſhe was in court, and defired it might. See alſo Black- 


wood v. Morris, cited Forreſter, 43. to the ſame effect. 


But fee Butler v. Duncombe, 2 Vern. 762. Dim- 
mock v. Atkinſon, 3 Bro. Ch. Rep. 195. Wright v. 
Rutter, 2 Vez. Jun. 677. And in Willetts v. Cay, 
2 Atk. 67. the Maſter of the Rolls is reported to have 
ordered the wife's whole fortune to be paid to the 


huſband, though inſolvent, the wife being in court, and 


giving her conſent. 


It is material to obſerve, that this equity is perſonal 
to the wife; for it ſhe die in the lifetime of her huſband, 
though ſhe leave children, her huſband is entitled to 
her perfonal property, without making any proviſion 
for them, Scriven v. Tapley, Ambler's Rep. 309. Se 


in 


N 2 


1 
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t has a ſeparate maintenance, (7), and lives 4 
> Teparate ; and this known to tradeſmen, . 
they cannot truſt her, and recover of the 1 
2 a „ Hhuſband F 
in Phipps v. Earl of Angleſea, MSS. 224 Nov. 1798 | 1 
" the fund being. decreed to be ſecured, for the benefit 'N 
of the wife and her iſſue, till the huſband made a ſet- 1 

. tlement, was held to be the abſolute property of the 1 
wife, ſhe having ſurvived her huſband, though there 1 
was iſſue of the marriage; but it has been held, that 3 
o though the wife ſurvive her huſband, if a decree be 1 
* aQtualjy made, and the fund be in court, though the Ft 
f court detain it, in order to enforce a proviſion for the 8 
k wife, that upon the death of the wife without chil- 1 
h | dren, the huſband's repreſentatives are intitled to it, 3 
. for it was abſolutely veſted in him by law. Packer v. 7 
— Wyndham, Pre. Cha. 418. But ſee Wytham v. Caw- 1 
f thorn, 1 Eq. Ca. Ab. 392. pl. 1. contra. The circum- 9 
1 ſtance of the wife being dead, without leaving children 4» 
- to be provided for, was certainly relied upon in Packer $ 
. v. Wyndham; but it is obſervable, that in the caſe of | f 
0 Scriven v. Tapley, the children were held not to be A 


within the equity, upon which the court interpoſes in 
, favour of the wife, leſt it ſhould be attended with ill 
e canſequences to creditors; for, ſo anxious are courts 
2 of equity to aſſert this equity, that even the claims of 
] creditors ſhall not prevail againſt it, Jewſon v. Moulſon, 
2 Atk. 417. and if in conſideration ofthe huſband making 
a ſettlement, the truſtees have poſſeſſed him of his wife's 


: | fortune, equity will, ſupport the ſettlement though made 
4 after marriage and impeached by creditors, Moore v. Ry- 

! cault, Pre. Ch, 22. Anon. Pre, Ch. 101. 520. Hinton 

© res. H 8 v. Scott, 
a 
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(8) Tod ry. Huſband at law (8). Yet, while the 
1 Ram. marriage continues, the living ſeparate 
444: does not deſtroy the legal rights of the 


Angier v, An- 


gier, Pre, Ch. huſband (s ). 


499- 
Hatchett v. Baddeley, 2 Bla, . 1079. Manby v. Scott, 1 Lev. 4. beſt reported in 1 Ba- 


con's Ab. 295. 


w. Scott, Moſely 336. Middlecome . Marlow, 2 Atk. 
519. Cappodoce v. Peckham, 4th May 1792. Ch. 
Dundas v. Dutens, 1 Vez. Jun. 196. The wife's 
equity ſhall alſo prevail againſt the aſſignees of the huſ- 
band, he being a bankrupt. Jacobſon v. Williams, 
1 P. Wms. 382. Worrall v. Marlar, ſtated in a note 
in Mr. Cox's edition, 1 P. Wms. 459. Oſwald v. Pro- 
bert, 2 Vez. Jun. 685. ſo alſo againſt the huſband's 
aſſignees for payment of debts, Prior v. Hill. 4 Bro. 
Ch. R. 139. and, in ſome late caſes, it has been held 
by the Maſter of the Rolls againft the authority 
of Povey v. Brown, Pre. Ch. 325. Gilb. Rep. 80. 
and the obſervation made by Lord C. Thurlow, 
in Worrall v. Marlar, that he did not find it any 
where decided, that if the huſband make an actual al- 
fignment by contract for a valuable conſideration, that 
the aſſignee ſhould be bound to make any proviſien for 
the wife out of the property aſſigned, that the aſſignee 
of the huſband, though for a valuable conſideration, muſt 
take ſubjett to the equity of the wife, Pope v. Craſhaw, 
4 Bro, Ch. Rep. 326. See alſo Like v. Beresford, 3 Vez. 
Jun. 506. which caſe involved circumſtances fo pecu- 
larly favorable to the elaims of the aſſignee, the money 
being advanced for the maintenance of the huſband and 
wife, that if any caſe could affect the general equity of 
the wife, the claims of the aff * muſt have pre- 

vailed. | | | 
The 
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The anxiety of courts of equity to protect the claim 


of the wife to an adequate ſettlement out of her own 
property has induced them not only to enforce it, when 
the huſband ſeeks their aid, but to reſtrain the huf- 


band from ſuing, in the ecclefiaſtical court, for the 


wife's portion ariſing out of perſonal eſtate; be- 
cauſe that court cannot enforce the equity of the wite. 
See Pre. Ch. 548. Jewſon v. Moulſon, 2 Atk. 420. 
Tanfield v. Davenport, Toth. 114. And upon the 
fame principle, courts of law have held that an 
action for a legacy will not lie, Dicks v. Strutt, 
6 Term Rep. 690. and the huſband has been reſtrained 
from aſſigning the wife's property, Ellis v. Ellis, 
7 March 1793. Ch. But, notwithſtanding theſe de- 
terminations, it is ſaid, that courts of equity will not, 
in general, interpoſe in prejudice of the huſband's legal 


right, if he can make ſuch right available, without 


reſorting to a court of equity. Milner v. Colmer, 
2 P. Wms. 641. Attorney-General v. Whorewood, 
1 Vez. 538, But ſee Pre. Ch. 548. Jewſon v. 
Moulſon, 2 Atk. 420. Tanfield v. Davenport, Toth. 


114. 

It may be proper to obſerve, that though the huſ- 
band, by the marriage, adopts the wife and her cir- 
cumſtances together, and is liable to her then debts, 


3 Mod. 186. yet he is liable to them only during the 


coverture, unleſs the creditor recover judgment againſt 
him in the lifetime of the wife, Powell v. Bell, Pre. 
| Ch: 255. Sanderſon v. Crouch, 2 Vern. 118. nor can 
a court of equity make him liable, in reſpe& of the 
fortune which he may have had with her. Earl of 
Thomond v. Earl of Suffolk, 1 P. Wms. 461. Heard 
v. Stamford, 3 P. Wms. 410. Forreſter, 173. but 
ſee Ball v. Smith, 2 Freem. 231. But if the huſband 

3 H 2 | take 
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take out adminiſtration, he will be, as adminiſtrator, 


liable to the extent of what he receives as her aſſeto. 
Heard v. Stamford, Forreſter, 172. Q. Whether 
the huſband would, in ſuch cafe, be liable, if he had 


made a ſettlement of his own eſtate, in conſideration 


of her fortune; it having been held, that by ſuch ſettle- 


ment, he muſt be confidered as a purchaſer of his 
wife's fortune, though the ſame confiſt of merely choſes 


in action? Cleland v. Cleland, Pre. Ch. 63. Merc- 


dith v. Wynn, Pre. Ch. 312. Finch's ed. and caſes 


there cited, g P. Wms. 199. n. Blois v. Lady Here- 
ford, 2 Vern. 502. See alſo Archer v. Pope, 2 Vez. 


52g. But in Sal wey v. Salwey, Ambler's Rep. 692. it 
was held, that there muſt be an expreſs agreement, to 


intitle the huſband to the wife's choſes in action, or 

chattels; and ſo it ſeems to have been held in Heaton 

v. Haſſell, M. 6 G. 1. Ch. 4 Vin. Ab. 40. tit. Baron 

and Feme D. in a note, and in Rudyard v. Neirin, 

Pre. Ch. 209. 2 . 262. ſee alſo Liſter v. Liſter, 
2 Vern. 68. 


(1) Sed qu. Whether notice to the tradeſman truſt- 


ing her for neceſſaries be not neceſſary, if ſhe merely 


withdraw herſelf, and afterwards offer to return, and 
the huſband refuſe to receive her again? Child v. 
Hardyman, Stra.. 875. In the caſe of Manby v. Scott, 


which is beſt reported in 1 Ba. Ab. 295. it is obſerv- 


able, that the huſband had prohibited ſeveral perſons 
to truſt his wife, ſhe having left him without his con- 
ſent, and, amongſt others, he had expreſsly prohibited 
the plaintiff ; on which the court held, that the pre- 
ſumption of the huſband's conſent to the contract, 
which, in many caſes, may be implied, was wholly 
repelled. That the huſband is not liable for neceſſaries 

| alter 
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after adultery, ſee Gower v. Hancock, 6 Term Rep. 
603. | | - 


It may be deſerving of conſideration, whether the 


huſband having poſſeſſed himſelf of his wife's fortune, 


ſhall be diſcharged from her debts for neceſſaries, if 
1t appear that ſhe withdrew in conſequence of his harſh 
and cruel conduct towards her. I am aware that it 
may be ſaid, the ſpiritual court would, under ſuch cir- 
cumſtances, decree her alimony ; but there are conſi- 
derations of delicacy which might control ſuch an ap- 
plication, and it ſeems hard that fair creditors ſhould 
ſuffer by the influence of ſuch conſiderations. 


(n) But articles to ſettle lands, being in nature of 
an actual jointure, are not forfeited by an elopement, 
&C. as is dower. Sydney v. Sydney, 3 P. Wms. 275. 
Blount v. Winter, 9 July 1781. cited in a note by 
Mr. Cox. 


(n) Sir William Blackſtone, 1 Com. 442. obſerves, 


that it is generally true, that all compacts made be- 
tween huſband and wite, when ſingle, are voided by the 
intermarriage, and refers to Cro. Car. 551. in which 
caſe it was agreed, that if a feme obligee take one of the 


obligors to huſband, that it is a diſcharge to the other 


co-obligors. The reaſon of this deciſion is within 
the diſtinction, which ought to qualify the rule, for 
the debt was due at the time of the marriage, and being 


due, the huſband might have paid it, but payment to 


his wife would be like transferring it from one hand to 
another; and, therefore, as the debt would exiſt during 
the coverture, if allowed to exiſt at all, the marriage 
ſhall, at law, extinguiſh the debt. Cage v. Acton, 
1 Lord Raym. 515. But where the agreement be ſuch 
as cannot create a debt, or raiſe a demand during the 

: | coverture, 
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coverture, the marriage ſhall not extinguiſh the agree- 
ment. Smith v. Stafford, Hob. 216. Clark v. T homp- 
ſon, Cro. Jac. 571. Tylley v. Pierce, Cro. Car. 376. 
Lady d'Arcy's eaſe, 1 Ch. Ca. 21. and Pridgeon's caſe, 
1 Ch. Ca. 117. in which the diſtinction is taken by 
Hale, Chief Baron. Melbourne v. Ewart, 5 Term Rep. 
381. But though courts of equity admit a debt in 
præſenti, or which might ariſe during the coverture, ta 
be extinguiſhed at law by the marriage, upon the 
notion, that huſband and wife are but one perſon in 
law, and cannot ſue each other, yet, as they may ſue 
each other in equity, a bond, or other ſecurity, though 


void at law, ſhall be ſuſtained in equity at leaſt, as 


evidence of an agreement. Cannel v. Buckle, 2 P. 
Wms. 243. Acton v. Pearce, 2 Vern. 480. Watkyns 
v. Watkyns, 2 Atk. 9y. ſee alſo Cotton v. Cotton, 


Pre. Ch. 41. And if a wife charge her eſtate with 


payment of her huſband's debts, or apply her ſeparate 
eſtate to ſuch purpoſe, and it does not appear to have 
been intended by her as a gift to her huſband, equity 
will deeree the huſband's aſſets to be applied in ex- 


oneration of her eſtate, or in repayment of the money 


advanced. Huntingdon v. Huntingdon, 2 Vern. 437. 
1 Bro. P. C. 1. Pocock v. Lee, 2 Vern. 604. Tate v. 


Auſtin, 1P. Wms. 264. 2 Vern. 689. Parteriche v. 


Pawlett, 2 Atk. 384. See alſo Clinton v. Hooper, 
3 Bro. Ch. Rep. 201. Aſtley v. E. of Tankerville, 


3 Bro. Ch. Rep. 545 · 


As to agreements by the huſband after marriage, by 
which the wife claims a ſeparate eſtate, it was formerly 
underſtood, that the wife muſt take through the me- 
dium of truſtees, or others, and not immediately from 
her huſband ; for, unleſs by particular cuſtom, as by 
the cuſtom of York, (Fitz. Preſcription, 61. Bro. Cuſ- 
tom, 56.) a feme covert is incapable of taking any 

thing 
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thing of the gitt of her huſband, Co. Litt. g. except by 
will, Littleton, ſ. 168. See alſo Moyle v. Gyles, 
2 Vern. g85. Beard v. Beard, 3 Atk. 72. But in 
Lucas u. Lucas, 1 Atk. 270. Lord Hardwicke ob- 
ſerved, that, in equity, gifts between huſband and 
wife had been often ſupported, though the law does 
not allow the property to pais ; and in Pawlett v. De- 
lavel, 2 Vez. 666. his lordſhip entered very particu- 
larly into the queſtion and ſupported the tranſaction; 
but in Milnes v. Buſk, 2 Vez. Jun. 498. Lord C. Lough- 
borough is ſtated to have referred that determination 
to the particular circumſtances of the caſe, and to have 
expreſſed a doubt whether a feme covert is to be con- 
ſidered, in reſpect of her ſeparate property, as a feme 

fole quoad . her huſband, in tranſattions between 
them. But ſee Slanning v. Style, 3 P. Wms. 334. and 
Calmady v. Calmady, there cited. Bletſow v. Saw- 
yer, 1 Vern. 245. Moore v. Freeman, Bunb. 205. 
Mitchell v. Mitchell, 15 and 18 July 1712. Exch. eited 
in Moore v. Freeman. See alſo Bell v. Hyde, Pre. 
Ch. 328. Gilb. Rep. 83. Pybus v. Smith, 3 Bro, Ch. 
| Rep. 340. Ellis v. Atkinſon, 3 Bro. Ch. Rep. 565. Carr 
v. Eaſtbrooke, Rolls. 2 May 1793. Wood v. Watham, 
2 May 1793. The cafes to which Lord Hardwicke 
ſeems to have adverted, as eaſes in which the court 
would not ſupport ſuch gifts, are where the allowance 
of them would prejudice creditors, Slanning v. Style 


and where the gift is of the whole of the huſband's 


eſtate. Beard v. Beard, 3 Atk: 72. But though the 
wife may take a ſeparate eſtate from her huſband, and 
even have a decree againſt her huſband in reſpe& of 
ſuch eſtate, ſee Cecil v. Juxon, 1 Atk. 278. or avail 
herſelf of a charge for payment of his debts, Offley v. 
Offley, Pre. Ch. 26. yet it may be material to remark, 
that if ſhe do not demand the produce during his life- 


time, 
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time, and he maintains her, that an account of ſuch 
ſeparate eſtate ſhall not be carried back beyond the 
year. Powell v. Hankey, 2 P. Wms. 82. Thomas v. 
Bennet, 2 P. Wms. 341. Fowler vw. Fowler, g P. Wins. 


355. Lord Townſend v. Wyndham, 2 Vez. 7. Pea- 


cock v. Monk, 2 Vez. 190. Blagrave v. Blagrave, 


Mich. Term 1789. Squire v. Dean, 4 Bro. C. R. 326. 


Smith v. Lord Camel ford, 2 Vez. Jun. 716. This rule, 
however, proceeds on the notion of the wife's conſent; 
if, therefore, ſhe does, in her huſband's lifetime, de- 
mand ſuch account, and he promiſes to pay what- 
ever is due to her, ſhe ſhall be allowed to come upon 
her huſband's eſtate, as a creditor, for the amount. Ri- 
dout v. Lewis, 1 Atk. 269. See alſo Counteſs of War- 
wick v. Edwards, 1 Eq. Ca. Ab. 140. pl. 7. 


But though agreements after marriage bind the 


huſband, yet their validity, as againſt creditors or 


purchaſers, muſt depend upon the ſufficiency of the 
conſideration which led to them ; for, if merely vo- 
luntary, and accompanied with any circumſtances 
from which a fraudulent deſign may be inferred, they 
ſhall not be allowed to prevail againſt creditors, nor 
againſt purchaſers. See c. 4. 1. 12,13. where the 
effect of voluntary conveyances is more fully conſidered, 
with reference to the ſtatutes 13 and 27 Elizabeth, 


(n) There certainly are caſes in which the court 
of Chancery has decreed alimony to the wife ; but, 
whether the decrees proceeded upon a previous di- 
vorce in the eccleſiaſtical court, or upon an agree- 
ment between the parties, in many of the caſes, does 
not appear. Laſbrook v. Tyler, 1 Ch. Rep. 24. 
Aſhton v. Aſhton, 1 Ch. Rep. 87. Ruſſell v. Bed- 
will, 1 Ch. Rep. 99. Whorewood v. Whore wood, 


1 Ch. Rep. 118. 1 Ch. Ca. 250. But it is obſervable, 


: that 


- 
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that all theſe caſes, except Laſbrook v. Tyler, were 
during the time of the troubles, when commiſſioners 
were appointed, to whom juriſdiction was expreſsly 
given, and whoſe decrees were held to be confirmed 
by the act for the confirmation of judicial pro- 
ceedings, 1 Ch. Rep. 118. In Nichols v. Danvers, 
2 Vern. 761. proceedings had been had againſt the 
huſband, (as appears from the regiſter's book, though 
not noticed in Mr. Vernon's Report, ) in the eccleſiaſti- 
cal court, propter ſævitiam; and in Oxenden v. Oxen- 
den, 2 Vern. 493. it appears from Gilbert's Report of 
the ſame caſe, that there had actually been a divorce, 
propter ſævitiam; and in Angier v. Angier, Gilb, 152. 
there was an agreement, But in Williams v. Callow, 
2 Vern. 752. the court certainly does appear to have 
decreed the wife a ſeparate maintenance out ef a truſt 
fund, on account of the cruelty and ill|-behaviour of 


the huſband, though there was no evidence of a di- 


vorce, or agreement that the fund in diſpute ſhould 
be ſo applied. And in Watkyns v. Watkyns, 2 Atk. 
96. the huſband having quitted the kingdom, Lord 
Hardwicke decreed the wife the intereſt of a truſt fund 
til! he ſhould return, and maintain her as he ought. 
Yet, in Head v. Head, 3 Atk. 547. Lord Hardwicke 
obſerves, that he could find no decree to compel a huſ- 


band to pay a ſeparate maintenance to his wife, unleſs 


upon an agreement between them, and even then un- 
willingly; and this opinion of Lord Hardwicke ap- 
pears moſt reconcileable with principle; for the caſe 
of a divorce, propter ſævitiam, may be conſidered as an 
implied agreement ; and if there be an expreſs or im- 
plied agreement, there ſeems no doubt, but that courts 
of equity may, concurrently with the ſpiritual court in 
proceeding upon it, decree a ſeparate maintenance, 
Wood's Inſtitute, 62. Sealing v. Crawley, 2 Vern. 
986. Ln v. Guth, MSS. 24th May 1792. Hudſon 

v. Hudſon, 
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v. Hudſon, 19 Nov. 1712. S. P. Stokes v. Stokes, Rolls. 
E. T. 1 Ann. The ſpiritual court, however, would be 
the more proper juriſdiction, it it acted in rem, Litt. 
Rep. 78. 2 Comyns's Dig. 100. 2 Atk. 511. But if, 
after an agreement between huſband and wife to live 
ſeparate, they appear to have cohabited, equity will 
conſider the agreement as waved by ſuch ſubſequent co- 
habitation, Fletcher v. Fletcher, MSS. M. 1788. or 
if the agreement being in conſequence of the wite's 
elopement, the huſband offer to take her again, Mild- 
may v. Mildmay, 1 Vern. 52. It is obſervable, that 
if courts of equity had an original and concurrent juriſ- 
diction with ,the ſpiritual courts, it would have been 
unneceſſary to have given the commiſſioners, during 
the troubles, ſuch juriſdiction ; and that the doubt which 
was entertained, 1 Ch. Rep. 118. could not have been 
raiſed, reſpecting the validity of their decrees, after the 
act confirming judicial proceedings. Beſides, even in 
the ſpiritual court, they do not pretend to the right of 

decreeing alimony, but as incidental to a decree of di- 


vorce; anda decree of divorce or ſeparation was never 


even ſuggeſted to be within the juriſdiction of a court 
of equity. Ball v. Montgomery;eNez. Jun. 191. 


() Though it has never been doubted, but that a 
married woman make take and enjoy an eſtate, ſepa- 
rate from and independently of her huſband, if truſ- 
tees were .interpoſed, yet it was formerly very much 
doubted, whether ſhe could take an eſtate to her ſe- 
parate ule, unleſs truſtees were interpoſed, Harvey v. 
Harvey, 1 P. Wms. 126. Burton v. Pierpoint, 
2 P. W ms. 79. But in Bennet v. Davis, 2 P. Wms. 
316. it was held, that where one deviſed lands in fee 
to his daughter, being a feme covert, for her ſeparate 
uſe, without appointing any truſtees, it ſhould be a truſt 
in the huſband ; for that there is no difference where 

; a truſt 
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ea truſt is created by act of the party, and where by 
act of law: and ſo it was decreed in Rolfe v. Budder, 
Bunb. 187. Darly v. Darly, 3 Atk. 399. And 
equity will not only raiſe a truſt, where the object of 
the gift is to the ſeparate uſe of the wife, but will alſo, 
from the nature of ſome gifts, infer them to be to the 
ſeparate uſe of the wife, Graham v. Londonderry, 
3 Atk. 393. See Lee v. Pricaux, 3 Bro. Rep. 381. 

That a feme covert may diſpoſe of her ſeparate eſtate, if 
perſonal, ſee Gore v. Knight, Pre. Ch. 255. Herbert v. 
Herbert, Pre. Ch. 44. Peacock v. Monk, 2 Vez. 191. 
Hearle v. Greenbank, 1 Vez. 303. Fettiplace v. Gorge, 
3 Bro. C. R. 8. Hulme v. Tenant, 1 Bro. Ch. R. 16. 
See alſo Willatt v. Cay, 2 Atk. 16. and the caſes re- 
ferred to by Mr. Sanders in his edition of Atkyn's Re- 
ports. Whether a feme covert may diſpoſe of her ſepa- 
rate property in favour of her huſband, by a donation 
inter vivos, ſee Milnes v. Buſk, 2 Vez. Jun. 498. and 
Whiſtler v. Newman, 4 Vez. Jun. 129. in which the 
caſes upon the point are very ably obſerved upon. But 
it ſeems, if a woman, being poſſeſſed of a truſt-term to 
her ſeparate uſe, ſhould marry, that her intereſt therein, 
notwithſtanding the truſt, will veſt in her huſband j jure 
mariti. Sir Edward Turner's caſe, 1 Vern. 7. Pitt v. 
Hunt, 1 Vernon, 18. Tudor v. Samyne, 2 Vern. 270. 
Bates v. Dandy, 2 Atk. 421. The authority of theſe 
caſes is recognized by Lord Hardwicke, in Jewſon 
v. Moulſon, 2 Aik. 421. but it appears to be conſi- 
_ derably weakened by the deciſion in Lady Strathmore 
v. Bowes, '2 Bro. Ch. Rep. 345. that a woman may, 
before her marriage, and without the privity of her 
intended huſband, convey her property to truſtees for 
her ſeparate uſe, and that, by ſuch conveyance, it is 
placed beyond the reach and controul of her huſband, 


for that a man, who marries without a treaty, mult 


be content to take his wife as he finds her.” —It will 


not, 
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not, I truſt, be confidered a want of that reſpect, which 
is due to the high authorities who determined this caſe, 
to obſerve, that as it does not appear immediately re- 
concileable with the other caſes and opinions in the 


books, (Carlton v. Earl of Dorſet, 2 Vern. 17. Lance 


v. Norman, 2 Ch. Rep. 41. Howard v. Hooker, 2 
Ch. Rep. 42. Poulſon v. Wellington, 2 P. Wms. 
533. King v. Cotton, 2 P. Wms. 674. Draper's 
caſe, 2 Freeman, 29.) the particularity of its eir- 


cumſtances might have in ſome degree occaſioned tlie 


difference of deciſion. 


(p) There are numberleſs caſes, in which the wife 
has been allowed, through the medium of her prochein 
amy, to ſue her huſband, in reſpect of her ſeparate 
property ; but I have not been able to find any caſe, 
either at law or in equity, in which ſhe has been 
allowed to ſue a ſtranger, merely in reſpeꝭt of her fepa- 
rate property, without her huſband being plaintiff or 
defendant : if the huſband be an exile, or has abjured 
the realm, then, indeed, ſhe may ſue, and is liable to 
be ſued, as a feme ſole, both at law and in equity, 
Co. Litt. 133. a. Counteſs of Portland v. Prodgers, 
2 Vern. 104. Deely v. Ducheſs of Mazarine, Salk. 
116. Newſome v. Bowyer, 3 P. Wms. 37. though ſhe 
have no ſeparate property. Nor am I aware of any caſe 
in which it has been held, that a feme covert, living 
with her huſband, may be ſued at law, as a feme ſole, 
(except indeed by ſpecial cuſtom,) in reſpect of her 
having a ſeparate property. In a court of equity, 
indeed, ſhe may be proceeded againſt without her huſ- 
band, if he be not within the juriſdiction of the court, 
and may be decreed to make good engagements which 
ſhe has entered into reſpecting ſuch property, Norton 
v. Turvill, 2 P. Wms. 144. Bell v. Hyde, Pre. Ch. 
328. Dubois v. Hole, 2 Vern. 613, but in ſuch 

caſe, 
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caſe, the moſt the court can do, is to call. forth her 
| ſeparate property in the hands of her truſtees, and to 
direct the application of it; for the court cannot make 
a perſonal decree againſt a feme covert for the pay- 


ment of a debt, Hulme v. Tenant, 1 Bro. Ch. Rep. 


16. Standford v. Marſhall, 2 Atk. 68. It may, how- 
ever, be proper to obſerve, that in the D. of Bolton v. 


> Williams, Lord Loughborough ſaid, that he ſhould 


conſider much before he would advance the remedy 
further againſt a man and woman than the law gives 
it, 2 Vez. Jun. 156. and in Whiſtler v. Newman, 
4 Vez. Jun. 129. his lordſhip entered very fully into 
the conſideration of the caſes upon the ſubject, and 
concluded by obſerving, that though where the cre- 
ditor of the huſband, or perſon dealing with the mar- 
ried woman, has got any legal hold of the fund, he 
muſt take it; yet if he has not any legal hold I am much 
at a loſs for any principle upon which this court can 
make his ſituation better, and improve a ſecurity which 
the law will not acknowledge, How far the law has 
gone in theſe caſes, it is not neceſſary for me to deter- 


mine upon; in ſome of the caſes I have felt a degree of 


doubt that I have not been able to remove; but it is 
going a great way turther than any reaſon of juſtice, 


much more of equity, will warrant, to extend that be- 


Vond any legal right that may have been got by the aid 


of a court of equity.” But ſee ex parte Read, Sittings 


before Mich. T. 1798. 


In ſome modern caſes it has, however, been held, 
that at law the wife living ſeparate from her huſband 


by articles of ſeparation, and having a ſeparate mainte- 


nance from him, ſecured to her by deed, is, in reſpect 
thereof, to be conſidered as a feme ſole, and, as ſuch, 
may be ſued without her huſband, Lady Laneſborough's 


caſe, B. R. H. 23 G. 3. Barwell v. Brooks, B. R. H. 


240. 
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24 G. g Corbett v. Poelnitz, 1 Term. Rep. 5. It might 
be conſtrued a want of that reſpect which is due to the 
high authority of thoſe who decided the above caſes, 
even to queſtion the principles upon which they pro- 
ceeded ; an imputation to which I ſhould ſeriouſly la- 
ment having ſubjected myſelt, by any obſervation in 
the courſe of this work. It does appear to me, how- 
ever, to be material to obſerve, that neither of the 
above caſes (though- they are ſuppoſed to furniſh 


at leaft a general rule of law,) adverts to the ade- 


quacy of the ſeparate maintenance, nor to the circum- 


| Rances of the huſband at the time of ſecuring it. As to 


the adequacy of the maintenance, it ſeems to be a mate- 
rial conſideration ; for, if the wife ſhould, by the bru- 
tality or miſcondutt of her huſband, or by collufion, be 
induced to accept of a ſum not ſufficient to maintain her, 
the might, by ſuch acceptance, become chargeable to 
her pariſh : but the contracts of huſband and wife ſhall 
not affect third perſons, and the pariſh is intereſted in 
the huſband's maintaining his wife. The decifions, 
However, are, that the huſband is diſcharged of his liabi- 
lity, and that ſhe is as a feme ſole ; if fo, it will follow, 
that though a wife may gain a ſettlement, in right of 
Her huſband, her huſband may be diſcharged of his 
legal liability to provide her with neceſſaries, if ſhe 


will conſent to accept an allowance, though inſufficient 


for her ſupport. See Lillia v. Airey, 1 Vez. Jun. 277. 

As to the circumſtance of the huſband's being indebted, 

at the time of the ſeparation, it ſeems to be a point of 
conſiderable importance ; for unleſs courts of law are 
prepared to determine, that a man indebted may, to the 
prejudice of his creditors, make a ſettlement on his 
wife, it muſt follow, that every ſettlement, or ſeparate 
maintenance, made by a huſband, in ſuch circumſtances, 


iS liable to be ſet aſide by the claim or creditors; ; fo that 
the - 
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the maintenance, in reſpect of which the wife is, ac- 
cording to ſuch decifions, made perſonally hable, may 
be taken away by the ſubſequent claim of her huſband's 
creditors. I am aware, that in the caſe of Stephens v. 
Olive, 2 Brown's Ch. Rep. go. the creditors of the 


huſband having inſtituted a ſuit to ſet afide ſuch a ſet- 


tlement, the Maſter of the Rolls held, that the cove- 
nant by the truſtees to indemnify the huſband againſt 
the wite's debts, was a valuable confideration ; and, 
therefore, that the ſettlement, though made after the 
debt to the plaintiff was contracted, was good againſt 
him : and Lord Loughborough, in King v. Brewer, 
Chelmsford Aſſizes, decided to the ſame effect. To 
this clauſe, therefore, in general, may be referred the 
validity of the ſettlement againſt the claims of cre- 
ditors ; (I fay in general, for it has been ſaid, that 
even without fuch clauſe, the huſband is diſcharged 
from the debts of the wife, if he can ſhew that he al- 
lows her a feparate proviſion ; and that the only ma- 
terial reaſon to introduce it 1s, - that the huſband may 
be protected againſt the coſts which he may incur by 
being ſued for ſuch debts, Angier v. Angier, Gilb. 
Rep. 152.) But if the force and operation of this clauſe 
be as laid down in Stephens v. Olive, it would follow, 
that any agreement between huſband and wite, ſecuring 


her a ſeparate maintenance, without ſuch clauſe, might _ 


be ſet afide by creditors ; unleſs it could be ſhewn, 
that the conduct of the huſband had been ſo harſh and 
cruel, as to afford the wife a fufficient ground for a 
| ſentence of alimony in the ſpiritual court, if the wife 
had ſued him in-fuch court; under which circum- 
| ſtances, it ſeems, a court of equity will ſuſtain a con- 
veyance by the huſband of part of his eſtate, as a ſe- 
parate .maintenance for his wife, even againſt the 
- claims 
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claims of creditors ; ſee Hobbs v. Hull, MSS. July 


1786. 


As to wills of perſonal eſtate by feme covert, ſee Roſs 
D. Ewer, 3 Atk. 160. Henley v. 1 2 Atk. 48. 


dee Lockett v. Wray, Bro. or Vez. 


(4) Lord Hardwicke, in Peacock v. Monk, 2 Ve. 


191. ſeems to have thought, that this power of a feme 


covert over her ſeparate eſtate muſt be confined to 


ſuch part of it as was perſonal ; for that of her real 
eſtate ſhe could make no diſpoſition during her cover- 


ture, unleſs by fine, or unleſs ſhe had, before marriage, 


reſerved to herſelf ſuch right by way of truſt, or of a 
power over an uſe ; and doubted, whether a court of 


equity could carry into execution a bare agreement, 
to the prejudice of the heir at law. Upon which 
Lord Kenyon obſerves, in Doe v. Staple, 2 Term Re- 


ports, 684. that © what was then conſidered as a doubt, 


no longer remains ſo; for in Wright v. Cadogan, 
6 Brown's P. C. 156. it was determined, that a 
court of equity would compel the heir to make a con- 


veyance to the party, in whoſe favour ſuch an agree- 


ment was made.” See Rippon v. Dawding, Ambler's 
Rep. 565. And in all thoſe caſes, in which a feme co- 
vert has ſuch power, ſhe may exerciſe it without joining 
her truſtees, unleſs their joining is made neceſſary, Grig- 
by v. Cox, 1 Vez. 517. But if a power to diſpoſe of 
her ſeparate property by will, reſerved to her by agree- 
ment, be by her executed before marriage, the marriage 
being a revocation of her will, her diſpoſition of it ean- 
not take effect, Hodeſden v. Lloyd, 2 Bro. Ch. Rep. 

534. But where a feme covert is empowered to make 
a writing, in nature of a will, a writing executed during 
the coverture will operate as ſuch, Cotter v. Layer, 


ot 
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of Marlborough ». Lord Godolphin, 2 Vez. 75. Southby 

d. Stonehouſe, 2 Vez. 612. See Roſs vw. Ewer, g Atk. 
160, Henly L. Phillips, 2 Atk. 48. Socket v. Wray, 
4 Bro. Ch. Rep. 483. The power of femes coverts, 
under ſome circumitances, over their ſeparate property, 
is thought, however, to have received an additional ex- 
tent by the deciſion of the court of Common Pleas, in 
Compton v. Collinſon, 1 Blackſtone's Term Reports, 
Caſes in C. P. 334. by which it was held, that a wife, 
having a copyhold eſtate to her ſeparate uſe, and living 
ſeparate from her huſband, may ſurrender the ſame 
without her huſband, the huſband having, upon the ſe- 
paration, covenanted to join in all neceſſary conveyances 
of ſuch eſtates, and to ſuch uſes as ſhe ſhould appoint. 
The power, in this cale, certainly does not in terms 
enable her to diſpoſe of the eſtate in any manner without 
her huſband ; but the huſband's covenant is, that he 
will give effect to her appointment by joining in the ne- 
ceſſary conveyances, and the court conceived his join- 
ing in the ſurrender was requiſite, merely to lupport 
his intereſt in her eſtate. 


(In the cafe of Todd v. Stokes, the huſband ap- 
pears to have allowed his wife a ſeparate maintenance; 
yet the court did not, in their deciſion, proceed upon 


that circumſtance, but upon the general reputation of 


the huſband and wife being ſeparated ; from which it 
might be inferred, that it that circumſtance had not 
made a part of the cafe, the other circumſtance ſingly 
would not have been ſufficient to diſcharge the huſ- 
band. In the report of Todd v. Stokes, it is noted, 
that Holt, Chief Juſtice, had, at Exeter Lent Af- 
ſizes, 10 W. 3. in a cauſe between Longworthy v. 


Hockmore, (the authority of which is recognized in 
Thompſon v. Hervey, 4 Burr. 2177.) held, "that if a 


Vor. IJ. 1 huſband 
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huſband turn away his wife, and afterwards ſhe takes 
up neceſſuries upon credit of a tradeſman, the huſband 


_ ſhall be liable to the tradeſman to pay for them. But 
if the wife elopes, though the tradeſman has no notice 


ot the elopement, if he give credit to the wite, the 
huſband is not liable. Upon which it may be remarked, 
that the wife might, in ſuch caſe, have become charge- 
able to her pariſh, her huſband being, by her elope- 
ment, diſcharged even from his liability to ſupply her 
with neceſſaries; but it is obſervable, that the huſband, 
in ſuch caſe, is not diſcharged by his own act or agree- 
ment, but by the wife's miſcondu&t ; which is not the fact, 
where the diſcharge is in conſequence of the huſband's 


and wife's agreeing to live ſeparate, in conſideration 


of a ſeparate maintenance ſecured to the wife. Where 
the huſband is diſcharged from hability to his wife's 
debts, in reſpect of her having a ſeparate maintenance, 
it ſeems, that it muſt be a proviſion proceeding from 
himſelf, and not from a third perſon, A v. 


Harvey, 4 Burr. 2177. 


(s) This opinion feems to be recognized in Palmer 
v. Trevor, 1 Vern. 261. the court, in that caſe, hold- 
ing, that payment to a wife of a legacy was not good 


payment, though the wife lived ſeparate from her huſ- 


band ; and, in Roll's Ab. 343. pl. 8. it is expreſsly laid 
down, that if huſpand and wife are divorced a menſa 
et thoro, and a legacy is left to her, the huſband may 
releaſe it, for ſuch divorce does. not diſſolve the mar- 
riage. See alſo 2 Roll's Ab. 301. pl. 11. Stephens v. 


Totty, Cro. Eliz. 908. But in an anonymous caſe, 
9 Mod, 43. the huſband, though divorced a menſa et 


thoro, and though the wite had alimony, was reſtrained 
by injunction from ſelling a term which belonged to 


the wite, Andin Newloms T's * 3 P. Wms. 37. 
. it 
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it was held, that the huſband being attainted of felony, 
and pardoned on condition of tranſportation, an d the 
wife becoming afterwards intitled to ſome perſonal 
eſtate, as orphan to a freeman of London, that it be- 


longed to her, as a feme ſole. As to the intereſt 


veſted in the huſband by the marriage, in the wife's 
real and perſonal eftates, fee 1 Inſt. 299. b. 300. a. 351. 
352, 353- note (1). Hargrave's edition. | 


SECTION * 


ANOTHER impediment of aſſent 1s 

ignorance and error, (r) either in 
fact or in law (v). And if the miſtake 
be diſcovered, before any ſtep is taken 
towards 


(t) Non videntur qui errant conſentire is a general 
rule in the civil law; but, in its application, it 1s mate- 
rial to diſtinguiſh between error in circumſtances which 
do not influence the contract and error in circumitances 
which induce the contract. This diſtinction is very 
fully conſidered by Pothier Traite des Obligations, 
par. I. e. 1. ſ. 1. art. 3. ſ. 1. a work to which I am 
happy to refer, it appearing to me to afford the beſt 
Aluſtration of the principles and conditions of contracts. 


12 See 
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towards performance, it is but juſt that 
he ſhould have liberty to retract, at leaſt, 


by ſatisfying the other of the damage that 
he 


See alſo Burlamaqui Principes du Droit naturel, c. 1. 
1. 12. 


(v) There certainly are caſes, in whzeh the igno- 
rance of any particular fact will be a ground of relief, 
even at law, Doctor and Student, Dia. 2. c. 47. As 


where money 1s paid by miſtake, Buller Ni. Pri. 131. 
4to ed. unleſs it be paid into court under a rule of 


court, Malcolm v. Fullarton, 2 Term Rep. 648. Mar- 

riott v. Hampton, 7 Term Rep. 269. But it muſt not 
be underſtood, that every kind of miſtake is relievable 
in equity; for though equity will reheve againſt a plain 
miſtake or miſapprehenſion, as in Luxford's caſe, cited 


in Gee v. Spencer, 1 Vern. 32. 18 Vin. Ab. 370. Mil- 


may v. Hungerford, 2 Vern. 243. Bingham v. Bing- 


ham, 1 Vez. 126. Cocking v. Pratt, 1 Vez. 400. 


Pooley v. Ray, 1 P. Wms. 355. or againſt ignorance of 
title, as in Tucker v. Searle, 2 Ch. Rep. 91. Turner 
v. Turner, 2 Ch. Rep. 81. Evans v. Llewellyn, 
2 Brown's Ch. Rep. 150.: yet equity will not interpoſe, 
if the fact was, from its nature, doubtful, or, at the time 
of the agreement, equally unknown to both parties, as 
in the caſe reterred to by Lord Thurlow, in Mortimer 
v. Gapper, 1 Brown's Rep. 158. a contract for a piece 
of ground, which was to be incloſed for 20l. and upon 
a bill tor ſpecific performance, the defenee was, that it 
was worth 2o0ol. and although the contract was to be 
performed in futuro, yet, neither party knowing the 
value, the Maſter of the Rolls decreed the perform- 


ande. Or, it there has been a long acquieſcence 


under 


[1 
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he has ſuſtained by loſing the bargain. 


But if the contract be wholly, or in part, 


performed, and no compenſation can be 
given him, then it is abſolutely binding, 
| not- 


under the miſtake, and neither party aware of it, 
Nichols v. Leeſon, 3 Atk. 573. Vaughan v. Thomas, 
I Bro. 556. Neither will equity avoid an agreement 
entered into to prevent family difputes, though founded 
on miſtake, Frank v. Frank, 1 Ch. Ca. 84. ; nor an 
agreement entered into to ſave the honour of the family, 
Stapleton v. Stapleton, 1 Atk. 19. ; nor will equity 
decree a forfeiture after an agreement, in which, 
if there be any miſtake, it was the miſtake of all the 
parties to it, Pullen v. Ready, 2 Atk. 592. Malden 
D. Merril, 2 Atk. 8. This doctrine is carried to a 
very conſiderable extent, in a caſe referred to in a note 
to Faſt v. Thornbury, 3 P. Wins. 127. by which it 
ſeems ta have been held, that a tenant who had paid 
an annuity charged on land, without dedutting the 
proportion of the taxes to which ſuch annuity was liable, 
and which the tenant had paid, could not recover back 
the ſame by a bill in equity. See Bingham v. Bingham, 
1 Vez. 126. As to miſtakes in framing deeds, they 
will be conſidered c. 3. . 11, : it may, therefore, 
be ſufficient, in this place, to obſerve, that they are 
relievable only in thoſe caſes, in which expreſs evi- 
dence can be adduced of the intention of the parties, 
Henkle v. Royal Exchange Aſſurance, 1 Vez. g17. 
Langley v. Brown, 2 Atk. 203. Burt v. Barlow, g Bro. 
Ch. Rep. 451. Smith v. Maitland, 1 Vez. Jun. 362. 
Seymour v. Fotherly, 1 Vern, 320. As to miſtakes in 


wills, ſee Milner v. Milner, 1 Vez. 106. Hampſhire 
| Ta Pearce, 
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notwithſtanding the error (2). Yet this 
is not to be underſtood, where there 
proves 


v. Pearce, 2 Vez. 216. Bradwin v. Harpur, Ambl. 374. 


Dovſett v. Sweet, Amb. 175. Ulrich v. Lichfield, 


2 Atk. 372. Del Mare v. Rebello, 3 Bro. Ch. Rep. 
446. Melliſh v. Melliſh, 4 Vez. 47. Philips v. Cham- 
berlayne, 4 Vez. 51. Campbell v. French, g Vez. 
321. which caſes fully eſtabliſh the general rule, that, 


in the conſtruttion of wills, the apparent intention of 


the teſtor ſhall not only controul any expreſſion incon- 
ſiſtent with it, but correct any miſtake by which it 
would be endangered; for miſtakes ought never to be 
preſumed, if any conſtruttion agreeable to reaſon can 
be found out, Purſe v. Snaplin, 1 Atk. 415. As to 
latent ambiguities, and how far parol evidence is ad- 
miſſible to explain them, ſee Lord Bacan's Rules, R. 
23. Fonnereau v. Poyntz, 1 Bro. Ch. Rep. 472. and 
the caſes there cited. Dowſett v. Sweet, Amb. 175, 
Bradwin . Harpur, Amb. 374. Stebbing v. Walkey, 
2 Bro. Ch. Rep. 85. and Spink v. Lewis, 3 Bro. Ch. 
Rep. 355. As to ignorance of law, it may be laid 
down as a general propoſition, that it ſhall not affect 
agreements, nor excuſe from the legal confequences 
of particular acts, even in courts of equity; as, if two 
are bound to another, and the obligee releaſe the one, 
not ſuppoſing that he thereby diſcharged the other, yet, 
as ignorantia juris non excuſat, he could not be relieved 
thereupon in equity. Harman v. Camm, 4 Vin. Ab. 
387. pl. 3. but ſee Simpſon v. Vaughan, 2 Atk. 3g. 
and Lanſdown x. Lanſdown, Moſeley, 364. in which 


caſe it is ſaid that this maxim of law, though it applies 


in criminal caſes, does not hold in civil caſes. 


I have 
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proves to be an error in the thing or ſub- 
ject for which he bargained; for then the 
buſineſs is null in itſelf, by the general 
rules of contracting, inaſmuch as in all 
bargains, the matter about which they 
are concerned, and all the qualities of it, 
- ought to be clearly underſtood, and with- 
out ſuch diſtint knowledge, the par- 
ties cannot be ſuppoſed to yield a full 
conſent (x). 


I have already obſerved, that equity wilt open ſet- 


tled accounts for error or fraud, and that errors of 


law in ſuch accounts may, when opened, be corretted, 


(u) Beverley v. Beverley, 2 Vernon, 131, ſeems to 
have been decided on this ground; for, in that caſe, 
the releaſe obtained by the ſon was not only founded 
in miſtake, but was alſo fraudulent; yet, as it was the 
inducement to the ſon's marriage, the mother was held 
bound by it, Teaſdale v. Teaſdale, Sel. Ca. Ch. 5g. 
S. P. but ſee Dyer v. Dyer, 2 Ch. Ca. 108. 


(x) The writers upon natural law maintain, that an - 


error about a thing, or about its quality, upon proſpett 
of which a man is induced to come to any agreement, 
renders the agreement or bargain void; for in ſuch 
caſe, a man 1s not conceived to have agreed abſolutely, 
but upon ſuppoſal of the preſence of ſuch a thing or 
quality, on which, as on a neceſſary condition, his 
conſent was founded, and therefore, the thing or qua- 
lity not appearing, the conſent is underſtood to be null 
and ineffectual, PuffendortF's Law of Nature and Na- 
tions, b. 1. c. 3. . 12.; and the civil law ſeems, upon 

| 7 this 
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this principle, to have required the ſeller, in ſome caſes, 


to declare the defects of the things ſold, Dig. lib. 21. 


tit. 1. I. 1. ſ. 1. Domat's Civil Law, book 1. tit. 2. ſ. II. 
See Cicero de Officiis, lib. 3. c. 12, 13, 14. where this 


matter is very elaborately diſcuſſed. See alſo Heinec- 


cius Elem. J. N. and G. c. 13. ſ. 351. c. 14. 1. 393. 
But the general rule of the common law of England is 


_ caveat emptor, upon which rule, it ſeems, that the 


vendor, without an expreſs warranty, merely under- 
takes to make a good title to the vendee : to ſhew, 
that the goods delivered are ſuch as were contracted 
for, and that no deceit was practiſed to diſguiſe their 
defects; and if proviſions, that they were wholeſome 
at the tinge of the delivery, 3 Bla. Com. 164, 165. 
If the warranty be expreſs, an attion will he upon 
it to recover damages, unleſs the defect was apparent, 
and ſuch as a common purchaſer might have diſcover- 
ed at the time of the ſale, ibid. It may be proper, 
however, to obſerve, that it is not every affirmation 
on the part of the vendor, that will amount to a war- 
ranty ; for though fallely affirming the goods to be 
his own, he being in poſſeſſion of them, when they 
were the goods of another, will ſubject the vendor to 
an action upon the caſe, without charging him with 
knowingly having ſo falſely affirmed, Croffe v. Gard- 
ner, Carthew, go. Medina v. Stoughton, 1 Salk. 210. 
yet if he affirm falſely of his right, when another has 
the poſſeſſion of the ſubject, an action will not lie, 
Roſwell v. Vaughan, Cro. Jac. 196. Salk, 210, 211.5; 
neither will an action lie upon a mere affirmation, it 
the vendor knew not of the defect at the time of the ſale, 
x Comyns's Dig. 184.; or that the quality of the thing 
was different from what he affirmed, Chandler v. Lo- 
pus, Cro. Jac. 4. See c. 5. ſ. 8. note (g), note (+). 
It may, however, upon this point, be material to con- 
fider, whether the vendor of an article, in which he 

13 
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is a dealer, does not impliedly warrant the quality of 
the article to be ſuited to its general purpoſes. See Po- 
thier Traite des Oblig. par. 1. Cc. 2. ant. ſ. 163. 


1 
| 


SECTION VIII. 


Much more ought a miſtake to render 


a pact or agreement invalid, where 


accompanied with fraud and circumven- 


tion, if it were occaſioned by one of the 
parties, who, by that means, drew the 
other into the engagement (1); for then 
he is undoubtedly bound to make reſtitu- 


tion for the 1 injury ()). Yet the rigour of 
the 


0) For this ſpecies of injury, an action upon the 
caſe for the deceit will lie at law, Buller's Ni. Pri. go. - 


and, in equity, the fraud may be aſſigned as a reaſon 
for not completing ſuch contracts as are executory, or 
for reſcinding ſuch as are executed, Preſton and Exe- 
cutors v. Waſey, Pre. Ch. 76. Young v. Clark, Pre. 
Ch. 538. Hick v. Phillips, Pre. Ch. 575. Mr.Went- 
worth's caſe, 1 Freem. 302. Jervis v. Duke, 1 Ver- 


non, 20. Whorewood v. Simpſon, 2 Vernon, 186. 


Broderick v. Broderick, 1 P. Wms. 239. Can v. Can, 
1 P. Wms. 727. Lanſdown v. Lanſdown, Moſeley, 364. 


oy Crull v. Dodſon, 5 Vin. Ab. 507, 508. Savage v. Tay- 
lor, 
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the common law would admit no aver- 
ment by a man againſt his own deed (a), 
except 


lor, Forreſter, 236. Buxton v. Liſter, 3 Atk. 38g. 
Brereton v. Cooper, 2 Bro. P. C. 535. Shirley v. Strat- 
ton, 1 Brown's Rep. 440. Fox v. Macreth, 2 Brown's 


Rep. 400. 


(z) Though it may be true, as a general propoſition, 


that the common law will not allow of averments of 
matter dehors a deed, yet it is certainly not to be adopt- 


ed as an univerſal propoſition ; for there are number- 
leſs caſes, even at law, in which a deed has been de- 
feated by matter in pais; as where the conſideration 
was uſurious, Buſh v. Buckingham, 2 Ventris, 80. ; or 
ſimoniacal; or for compounding a felony, Jones's 
caſe, 1 Leon. 203.; or for ſuppreſſing evidence on a 
criminal proſecution, Collins v. Blantern, 2 Wilſon, 
341. ; or for the ſale of an office, Fitzgibbon, 45. ; or 


money won at play, Pope v. St. Leger, 5 Mod. g.; or 


the defendant may go into evidence, to ſhew the real 
conſideration to have been greater than that ſtated in 
the deed, Rex v. Inhabitants of Scammorden, 3 Term 
Rep. p. 474- ; and it is ſaid, that fraud or covin may be 
averred againſt any act whatſoever, Jenk. 254. pl. 45. 
But, in general, relief againſt deeds obtained by fraud or 


covin is ſought in equity, vide ante, ſection 3. note (c). 


And equity will not only allow averments againſt the 
conſideration, but will alſo admit parol evidence, ta 
ſhew that the deed is framed upon a miſconception of 
the intention of the parties, Baker v. Paine, 1Vez. 456, 
Eden v. Earl of Bute, 7 Brown's P. C. 204. 445. 
Jones v. Statham, 3 Atk. 388. Counteſs of Shelburne 
v. Earl of Inchiquin, 1 Bro. Rep. 3g8. ; or that it va- 


Ties 
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except in the king's cale, who had fa- 
vour ſhewn to him, becauſe the public 
intereſt was bound up with his. But it is 


a conſtant rule in equity, that where there 


is either ſuppreſſio veri, or ſuggeſtio falſi, 
the releaſe, or other deed, ſhall be avoid- 
ed (1). As if a man ſhould be informed 
by J. S. that J. N. wanted to be a purcha- 
ſer, and the latter ſhould declare, that 
J. N. ſhould have a better. pennyworth 
than another perſon; and upon this, he 
ſhould article with J. S. for the ſale of it, 
when this purchaſe was, in reality, for a 
ſtranger; equity would not carry ſuch a 
contract into execution (a); though, with- 

out 


ries from the heads or articles, ſee c. 3. ſ. 11. Simp- 
ſon v. Vaughan, 2 Atk. gg. Sander's Ed. and caſes there 
cited, note (1), but fee Rich v. Jackſon; 4 Bro. Ch. 
Rep. 514. 
(a) In the caſe of Lord Irnham v. Child, 1 Bro. 
Ch. Rep. 95. Lord Chancellor Thurlow is reported to 


123 


(1) Jarvis ve 
Duke, 1Verus 
20, 

Broderick v. 
Broderick, 1 P. 
Wms. 240. 
Kirwan v 
Blake, 13 Vin. 
Ab. 552 pl. 9. 


1 Freem. p30. 


c. 306. 


have ſaid, that he ſhould be ſorry to lay it down, that 


* a man treating with a third perſon in truſt for a ſe- 
cond, whom he had refuſed to deal with, could, there- 
fore, ſet the contract aſide: no caſe has gone ſo far. 
Philips v. Duke of Bucks was upon a difference of 
price.“ It is certainly true, that the price, in Philips 
v. Duke of Bucks, was materially affected by the no- 
tion, that the vendor was treating W th a perſon whom 
he 


NM „ 
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out doubt, x: N. might have fold it to 
(-) Philipsy. J. S. the next day (2): and even a miſ- 


D. of Bucks, | 


. apprehenſton of the party has been held 
Morrice. a Be. a ground for this purpoſe (3). But it is 


Rep. 326. 6 . . 

(4) Gee.y Spen= not every ſurpriſe that will avoid a deed 

cer, 1 Vern. 32. | ws . . 

ease, Culy made; nor is it fitting; for it would 
unge tod, . . 1 * 

Yeu. 2:3 Occaſion great uncertainty, and it would 


be impoſſible to fix what was meant by 
ſurpriſe; for a man may be ſaid to be ſur- 
priſed in every action, which is not done 
with fo much diſcretion as it ought to be. 
But the ſurpriſe here intended, mult be 
accompanied with fraud and circumven- 
( bbs tion, and then it muſt be proved; for 


Montague's caſ- ; 
Monet fraud is a thing odious in law (4), and 


Grountsa"d never to be preſumed (5). And it the 


Rudiments of 


Law and Equi- | fraud | 


th), 125» « 


he wiſhed to ſerve ; but ſtill it ſeems, that the principle 
upon which the court went, was, that there had not 
been that good faith and open dealing, on the part of 
the plaintiff, which was requiſite to ſuſtain his claim 
to the extraordinary interference of the court. And the 
caſe of Eyre v. Popham, ſtated by Mr. Brown, in a 
note to his report of the above caſe of Lord Irnham v. 
Child, ſeems to have proceeded on the ſame principle. 
But the diſtinction ſtated by Lord C. Thurlow is a 
ound diſtinction, ſee Fol pk 0 3 f. 4--art. 3.L 1. 


1 
1 1 9 . 


3) In Cheſterfied v. 3 2 Vez. 155 · Lord 
Hardyicke enumerates four ſpecies of fraud : 1ſt, 


Fraud 


ag 


\ 
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fraud proceed altogether from a ſtranger, 


Ve are left to our remedy againft him (c); 


and it is to be looked upon, as to the 
parties, as a miſtake or error only, and 


to be governed by the rules before laid 


down. 

Fraud arifing from facts and circumſtances of impo- 
ſition, which is the plaineſt caſe : 2dly, Fraud may be 
apparent, from the intrinſic value and ſubject of the 
bargain it{elf, ſuch as no man in his ſenſes, and not 
under deluſion, would make on the one hand, and as 
no honeſt or fair man would accept on the other; 
which are inequitable and unconſeionable bargains, 
and of ſuch, even the common law has taken notice: a 
third is that which may be preſumed, from the circum- 
ſtances and condition of the parties contracting; and this 


goes farther than the rule of law; which is, that fraud 


muſt be proved, not preſumed: but it is wiſely eſta- 
bliſhed in this court, to prevent taking ſurreptitious ad- 
vantage of the weakneſs or neceſſity of another, which, 
knowingly to do, is equally againſt conſcience, as to 
take advantage of his ignorance : a fourth kind of 
traud, his Lordſhip obſerves, may be colleQed or cn- 
forced, in the conſideration of a court of equity, from 
the nature and circumſtances of the tranſaction, as be- 
ing an impoſition, and deceit on the other perſons, not 
parties to the fraudulent agreement. 


c) In ſuch cafe, an action may be maintained at 
law, for the damage which the party has ſuſtained by 
the miſrepreſentation or deceit, Paſley v. Freeman, 


3 Term Rep. 31. 
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fr) Grottus de 


Jure Belli et 
Pacis, I. 2. c. 12. 
1. 8. g. 

Puff. L. of Na- 
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SECTION IX. 


UT further; in all contracts purely 
chargeable (1), if there appear to be 

an inequality, although there was no de- 
ceit, and all the faults of the thing were 
expoſed, yet, if the damage be conſider- 
able, the bargain ought to be made void. 
And this eſtimate of the damage is to be 
taken either from the exorbitance of the 


price (d), or the poverty of the party in- 
jured; 


(d) I have not been able to find a ſingle caſe, in 
which it has been held, that mere inadequacy of price 
is a ground for the court to annul an agreement, though 
executory, if the ſame appear to have been fairly en- 
tered into, and underſtood by the parties, and capable 
of being ſpecifically performed; ſtill leſs does it appear 
to have been conſidered as a ground for reſcinding an 
agreement actually executed. In the caſe of Keen v. 
Stukely, Gilb. Rep. 155. the court expreſsly held, 
that the exorbitancy of the price was not ſufficient to 
diſcharge the defendant from the performance of his 
contract: the decree for a ſpecific performance was, 
indeed, afterwards reverſed, but not upon the ground 


of inadequacy of confideration, but becauſe the plain- 


tiff had not made out his title by the time ſtipulated, 
2 Bro. P. C. 396. In Willis v. Ternegan, 2 Atk. 257. 
Lord Hardwicke held, that it is not ſufficient to ſet 
aſide an agreement in equity, to ſuggeſt weakneſs and 
indiſcretion in one of the parties who has. engaged in 

2 it; 
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jured (e); for no man ſhould be a gainer 
by another's wid; but a ſmall damage, 
| even 


it; for, ſuppoſing it to be, in fact, a very hard and un- 


conſcionable bargain, if a perſon will enter into it with 
his eyes open, equity will not relieve him upon this 
footing, unleſs he can ſhew fraud.” See alſo Hobart v. 
Hobart, 2 Ch. Ca. 159. Floyer v. Sherrard, Ambler's 
Rep. p. 18. In Gwynne v. Heaton, 1 Bro. Ch. Rep. . 
Lord Thurlow obſerves, that “to ſet aſide a convey- 
ance, there muſt be an inequality ſo ſtrong, groſs, and 
maniteſt, that it muſt be impoſſible to ſtate it to a man 
of common ſenſe, without producing an exclamation 
at the inequality of it.” And in Spratley v. Griffith, 
2 Brown's Ch. Rep. 179. in a note to Heathcote v. 
Paignon, the Chief Baron aſſigned, as a ground for the 
decree, that there was no caſe, in which mere inade- 
quacy ot price, independent of other circumſtances, 
had been held ſufficient to ſet aſide a contract.“ See 
alſo Stephens v. Bateman, 1 Bro. Ch. Rep. 22. Hen- 
ley v. Acton, 2 Bro. Ch. R. 17. In addition to this 
concurrence of authority, a very ſtrong argument in 
ſupport of the rule may be drawn from thoſe caſes, in 


which lofing bargains have been actually eſtabliſhed + 


and decreed, City of London v. Richmond, et, al. 


2 Vern. 423. Wood v. Fenwick, 1 Eq. Ca. Ab. 170. 


Nichols v. Gould, 2 Vez. 422. and the caſe referred 
to by Lord Chancellor 'Thurlow, in Mortimer v. Cap- 
per, 1 Bro. Ch. Rep. 138. See alſo Domat's Civil 
Law, b. 1. tit. 2. ſ. 3. 


(e) But though courts of equity will not relieve 
againſt agreements, merely on the ground of the con- 
ſideration being inadequate; et. if there be © ſuch 

inadequacy, 
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even in the law of nature, is not ſufficient 


(> Domat's 
Civ. Law. 
d. 2. tit, 2. f. g. 


to break off a bargain, for the benefit of 


traffic, and the eaſe of the magiſtrate (2). 
note (d). | 


inadequacy, as to ſhew that the perſon did not under- 
ſtand the bargain he made, or was ſo oppreſſed, that 
he was glad to make it, knowing its inadequacy, it 
will ſnew a command over him, which may amount 


to a fraud.” P. Lord Thurlow, Heathcote v. Paignon, 


2 Bro. Ch. Rep. 175. and ſuch appears to be the na- 
ture of the third ſpecies of fraud enumerated by Lord 
Hardwicke, in Cheſterfield v. Janſſen, 2Vez. 155. and 
upon which the court ſeems to have proceeded, in 
Clarkſon v. Hanway, 2 P. Wms. 203. Herne v. Meers, 
as ſtated in Mr. Brown's note, 2d vol. Ch. Rep. 176, 
177. Gartſide v. Iſherwood, 1 Bro, Ch. Rep. 558. 


SECTION X. 


THE civil law fixed this at half the 
value of the higheſt price the thing 


was really worth (J), to be Told at the 


time 


"(F) This rule of the civil law ſeems, however, to 
have been confined to immoveables, Domat's Civil 
Law, b. x. tit. 2. ſ. 9. 1. The ſame writer aſſigns a 
| | | : rcalun 
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time of the contraft (1); and ſome have 
wiſhed the law ſo in England (2). But 
although the court of Chancery have no 
fixed rule, how many years purchaſe is a 
reaſonable price of lands, becauſe the ini- 
quity of the bargain does not depend upon 
the price (g); for what may be a reaſon- 
able price in one caſe, may be unreaſona- 
ble in another; yet it is a conſtant rule, 
that where the bargain is plainly i1qu1- 
tous, and it is againſt conſcience to inſiſt 
upon it, as forty years purchaſe for lands, 
or an extravagant price for ſtock, as was 
given 1n the South-Sea year; equity can- 


reaſon for the rule being ſo applied; that though the 


principal engagement which the buyer 1s under to the 
{eller, is that of humanity, and the law of nature, 
which obliges him not to take advantage of the nece!- 
fitous condition of the ſeller, to buy the thing at too 
low a price; yet, becauſe of the difficulties of fixing 
the juſt price of things, and of the inconveniences, 
which would be too many, and too great, if all ſales 
were annulled, in which the things were not fold at 
their juſt value, the Jaws connive at the injuſtice of 
buyers, with reſpett to the price of fales, except in the 
ſale of lands, where the price given for them is leſs 
than the half of their juſt value.“ B. 1. tit. 2. f. I 


(2) That mere inadequacy of price is not a ſuffici- 
ent ground to annul a contract, by this paſlage is ad- 
mitted; and the reaſon very correctly afſigned. 


. not 


GC 
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not ſupport it, for that would be to de- 
cree iniquity (+). So a releaſe of an equi- 
| by 


(% The caſes referred to by our author are, Keen 
v. Stukeley, before cited, and Cudd v. Rutter, 1 P. 
Wms. 570. Capper v. Harris, Bunb. 135. but nei- 
ther of theſe appear appoſite to his purpoſe; for the 
reverſal of the decree by the Houſe of Lords, in Keen 
v. Stukeley, was upon a ground diſtin from the queſ- 
tion of fraud ; and in Cudd v. Rutter, and in Capper 
v. Harris, the reaſon aſſigned, why the court ought 
not to interpoſe, was, that it was a caſe more proper 
for an action for damages, with which, if the plaintiff 
pleaſed, he might purchaſe ſtock, than for a decree for 
a ſpecific performance, which might, from the nature 
of ſtock, be beneficial to the plaintiff one day, and pre- 
judicial the next: ſee 5 Vin. Ab. 540. where the caſe 
is much more fully ſtated than in Peere Williams: 
ſee alſo Doriſon v. Weſtbrook, 5 Vin. Ab. 540. pl. 22. 
It may, however, be proper to obſerve, that in Thom- 
ſon v. Harcourt, 2 Bro. P. C. 415. and Gardner v. 
Pullen, 2 Vera. 394. where ſuch a contratt was de- 
creed ; the party who had undertaken to transfer the 
{tock was plaintiff, ſeeking relief againſt a penalty, in 
which he had bound himſelf for performance of his 
contract, and that a performance of it was the only 
ground upon which equity could relieve him. It is, 
however, certainly true, that courts of equity having 
« a diſcretionary power to carry contracts into exe- 
cution, if it appears they are unfairly obtained, though 
not to ſuch a degree as to ſet them aſide, will not de- 
cree a performance, but will leave the plaintiff to his 
remedy at law.“ Savage v. Taylor, Forreſter, 236. 

2 8 : Young 
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ty of redemption has been ſet aſide, the 
court being ſatisfied, upon the proofs, 
that the value of the land was much 
greater than to make a ſatisfaction for 


the debts for which it was given (3). 


Young v. Clark, Pre. Ch. 538. Barnardiſton v. Lin- 


good, Barnard. Ch. Rep. 341. Vaughan v. Thomas, 
1 Bro. Ch. Rep. 556. See alſa Buxſton v. Liſter, 


3 Atk. 383. 


SECTION XI. 


UT this rule ſeems to extend chiefly 

to ſuch things as have ſome ſtated and 
ſettled price, for, in other caſes, there is 
no reaſon ; but as a beneficial bargain will 
be decreed in equity, ſo, if it happens to 
be a loſing bargain (:), it ought to be 
equally decreed (1). As, if a man take a 
leaſe of water-works, in order to let it out 
in ſhares, and make a profit of it, the 


Ab. 170. Nicholls v. Gould, 


(i) Unleſs fraud be imputable. Deane v. Roſton, 
Anſtr. Rep. 64. | HEE 
K 2 aſlſignee, 


(3) Kirwan v. 
Blake, 13Vin, 
Ab. 552. 


(1) City of Lon» 
don v. Rich- 
mond and others 
2 Vern. 423. 
Wood v. Fen- 
wick, 1 Eq. Ca. 
2 Vez. 422. 
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42) Cheſterfield 
v. Jarſen, 

1 Atk, 33g. 
Baity v. Liozd, 
2 Vern. 141. 
Small v. Fitz- 
William, Pre. 
Cn. 102. 


(3) Cs Ru- 
dell, 2 Vern. : 85 
White v. Nutt, 
1 P. Wass. 61. 

Ex parte Man- 
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aſſignee, in truſt for thoſe who bought 
ſhares, ſhall be compelled to pay the re- 
ſerved rent, though it be above double 
the value of what it proves to be worth ; 
lor the contract is to be judged of as mat- 
ters ſtood when it took effect. And ſo ha- 


zardous bargains, to be paid double or 
treble the value of what 1s at preſent ad- 
vanced, after the death of the tenant for 
life, but if ſuch tenant for life outlives 
the perſon to whom the money is lent, 


then the whole to be loſt, are not to be 


ſet aſide without circumſtances (2); for 
there may be nothing ill in thoſe bar- 
gains, the price, at the time, being the 
full value (3). And what after happens, as 


the death of the party, upon whole death 


the eſtate was to fall, or the money to be 
paid, cannot make any difference (7). 


ning, 2 P. Wes. 410. Mortimer v. Capper, 1 Brown's Ch. R. 156. aud Baldwia v. Boul- 
tea, there cited. Heniey v. Acton, 2 Brown's Ch. Rep. 17. 


| plaintiff had agreed to preleat the defendant to the 


(i) The eaſe of Pope v. Roots, 7 Brown's Parl. Ca. 184. 


is certainly irreconeileable with the principle of the caſes 


referred to in the margin: it is, however, a fingle 
caſe; (unleſs the dictum in Stent v. Bailis can be relied 
upon, 2 P. Wms. 220.) and its authority appears to have 
been fully conſidered in the ſubſequent caſe of Morti- 
mer v. Capper. James v. Owen, K. T. 1733. MSS. 
appears to have proceeded upon a different ground; the 


cours? 


Ch. II. $12. OF ASSENT TO AGREEMENTS. 


court of aldermen, and to reſign the place of printer 
to the city of London in his favour, to which place 
certain fees and profits were then annexed, but which 
the court of aldermen intimated their intention to re- 
_ duce; and, upon that ground, the detendant refuſed to 
perform his agreement. The court thought, that the 
object of the agreement being the then profits, which 
were not purely contingent, and the plaintitF not having 
actually ſurrendered, that the performance of the agree- 
ment ought not to be decreed. In Jackſon v. Lever, 
MSS. E. T. 1792, Ch. which was decided on another 
point, this ſubject was very much and ably diſculſed ; 
the argument principally relied on by the plaintiff's 
counſel was, that if the contract was good in its crea- 
tion, nothing ſubſequent ought to be allowed to affect 
jt. The caſe of Carter v. Carter, Forreſter, 271. was 
referred to, as particularly illuſtrative of this rule. See 
alſo Heineccius Elem. J. N. and G. c. 1g. f. 353. 


SECTION XII. 


BDU an unconſcionable bargain, as a 

purchaſe or ſecurity got from an 
heir in his father's lifetime, is now uſually 
avoided in equity; for he would juſtly 
forfeit the character of an honeſt man, 


who ſhould endeavour to make an ad- 
: vantage 


. 
: 
| 
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vantage of this eaſy age (4), and enrich 
himſelf at the coſt of thoſe, who either 


could not foreſee, or do not rightly ap- 
prehend, 


(4) The rule upon which courts of equity in theſe 
caſes proceed, is not merely in reſpect of the age of the 
heir contracting, Oſmond v. Fitzroy, 3 P. Wms. 131. 
In Wiſeman v. Beake, Mr. Wiſeman was nearly 40 
years of age, and a Proctor in the Commons; in 
Curwyn v. Milner, the heir was about 27 years of 
age; and in Gwynne v. Heaton, the plaintiff was 2g 
years of age; which, though not an advanced age, 
is beyond that which the law recognizes as the age 
of diſcretion. But the real object which the rule 
propoſes is, to reſtrain the anticipation of expec- 
tancies, which muſt, from its very nature, furniſh 


to deſigning men an opportunity to practiſe upon the 
inexperience or paſſions of a diſſipated man. And 


this being the object of the rule, its operation is 
not confined to heirs, but extends to all perſons, 
the preſſure of whoſe wants may be conſidered as 
obſtructing the exerciſe of that judgment, which 
might otherwiſe regulate their dealings, Smith v. Bur- 
rows, 2 Vern. 346. Proof v. Hines, Forreſter, 111. 
Freeman v. Biſhop, 2 Atk. 39. Brooks v. Gally, 2 Atk. 


34. or whole confidence may have betrayed them to 
that undue influence which may grow out of particular 


relations, as between attorney and client, Walmſley v. 
Booth, 2 Atk. 25. Newman v. Payne, 4 Bro. Ch. 
Rep. 350. Guardian and Ward, D. of Hamilton v. 
Mohun, 1 P. Wms. 121. Hylton v. Hylton, 2 Vez. 


547. Parent and Child, Cocking v. Pratt, 1 Vez, 400. 


Maſter and Servant, Cole v. Gibſon, 1 Vez. 50g. and 
: ſee 
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prehend, the loſs; and fo, in the Roman 
law (1), the lending money to heirs 1n 
their father's lifetime was prohibited ex- 
preſsly (2). And although the money 
would have been loſt, if the heir had died 
before the father, yet it being an un- 
righteous bargain in the beginning, ſor it 
is not likely he would have made it, but 
in expectation of an unreaſonable advan- 
tage, 1t cannot be helped by matter ex 
poſt facto (2). And no difference, whe- 
ther it was for money lent, or wares 
taken up to ſell again, as improvident 
heirs are uſed to do (3). But the dif- 


. ; * 
Wiſeman v. Beake, 2 Vern. 121. T iſleton v. Griffith, 1 P. Wms. 310. 
ner, cited in a note to Cole v. Gibbons, 3 P. Wms. 293. 
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(1) Dig. lib. 
14. ti'. 6. 
Pothier Traite 
des Oblig tions, 
par. 1. C. 1. . 
art. 9.1. 5, 
Puff L. of Na- 
ture and Na- 
tions, b. 3 c. 6. 


4 

2) Nott v. 
Hill, 2 Ch. Ca. 
120. 

1 Vern. 167, 
271. 

2 Vern. 27. 
Berney v. Fiits 
2 Vern, 14. 


Curwyn v. Mile 


Lord Cneſterfield v. Janflen, 


2 Vez. 123. Barnardiſton v. Lingwood, Baroardiiton, 341. Gwynne v. Heron, 1 Brow: 's 


Ch. Rep. 1. (3) Waller v. Dol, x Ch. Ca. 276. 
Lamplugh v. Smith, 2 Vern. 77. Whitley v. Price, 2 Vern. 78. 
1 Bro. Ch. Rep. 149. Hough v. Williams, H. 1790. MSS, 


ſee Fox v. Macreth, 2 Bro. Ch. Rep. 400. where the 
various caſes upon this branch of equity are collected 
and referred to their reſpective principles. And it is 
upon this principle, as alſo upon that of public policy, 
that ſeamen dealing for their prize-money or wages, 
are conſidered intitled to as much favour and protettion 
in equity as young heirs, they being, as Sir Thomas 
Clarke obſerves, a © race of men looſe and unthink- 
ing, who will almoſt for nothing part with what they 
have acquired perhaps with their blood,” How ev. 
Weldon, 2 Vez. 516. Baldwin v. Rochford, 1 Wil- 
ion, 229. Taylour v. Rochford, 2 Vez. 281. 


ference. 


Bill v. Price, 2 Vern. 467- | 
Barker v. Vanlommer, | 
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(4) Nott V. Hi!!, : 


2 Ch. Ca. 120. 
Twiſleton v. 
Griffith, 

1 P. Wms. 310. 
Baugh v. Price, 
1 Wuſon, 320. 
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ference ſeems to be, if the heir has no 
maintenance from the father, but was 
turned out upon unreaſonable diſplea- 
{ure ; there, perhaps, the bargain, if not 
exceſſively beyond the proportion of 
ſuch aſſurances, ſhall ſtand (), becauſe it 
is not to ſupply the luxury and prodigality 
of the heir, but to keep him from ſtarv- 


ing. Yet, it muſt be confeſſed, that in 


former times Chancery did not interpoſe 
in theſe caſes (4); but the reaſon was, 
becauſe there was another court then that 


did, and this was the Star Chamber, 


which could not only relieve the plaintiff, 
but 


(J By the Macedonian Decree, ſo called from the 
name of the uſurer who gave occaſion to it, * all ob- 
ligations of ſons living under the paternal juriſdiction, 
contratted by the loan of money, were declared null, 
without any diſtinction. But if any creditor had lent 
money for a cauſe which was juſt and reaſonable, and 
ſufficient to ſupport the equity of the obligation, it 
was, by a favourable interpretation of the decree of 
the ſenate, to be excepted from the general prohibition, 
according to the quality of the uſe to which the ſon 
put the money which he had borrowed,” Domat's 
Civ. Law. b. 1. tit. 6. ſ. 4. | 


(n) In Gwynne v. Heaton, Lord Thurlow was of 
opinion, that the circumſtance of the heir not being 
provided tor by the father was intitled to no weight 

whatever; 
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but puniſh the defendant (2). And al- 
though that court was aboliſhed, for the 
abuſe that was made of its power, (5); yet 
there are many caſes, in which we find 
the want of ſuch a juriſdiction. For a 
man may now prattile a notorious cheat, 


and pay the fine ſet upon him by law, 


which, perhaps, will be 20l. or ſome ſuch 


ſum, and count all the reſt as clear gains 


by his villany (o). 


whatever; nor have I found any caſe, in which ſuch 


difference has been proceeded upon by the court; and 


though it is ſtated, in Gilbert's Hiſtory of Chancery, 
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(5) 16 Car. To 


C. 10. 


P- 291. as a material circumſtance, yet it ſeems to have . 


been diſregarded in Nott g. Hill, Twiſleton v. Griffith, 
Baugh v. Price; ſee margin (4). 


(n). Sir William Blackſtone obſerves, that “ the juſt 


odium into which this tribunal had fallen, before its 


diſſolution, has been the occation that few memorials 


have reached us of its nature, juriſdiction, and prac- 
tice, except fuch as, on account of their enormous 


oppreſſion, are recorded in the hiſtorics of the times.“ 


It appears, however, that the juriſdiction of this court 
did not break in upon the juriſdiction of other courts, 
except in extraordinary caſes, 4 Inſt. 63. See allo 
 Reeve's Hiſtory of the Engliſh Law, 4th vol. p. 146. 


) The action of deceit, in which the plaintiff may 
recover damages to the extent of the injury he has ſuſ- 
tained, ſeems to furniſh a very ſufficient ſubſtitute for 
the aboliſhed juriſdiction of the court of Star Cham- 

ber; 
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(1) Small v. 
Brackle , 


2 Vern. 602. 
Montefior i v. 


Monte< ori, 
1 BI. Rep. 
303- 
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ber; and if further proviſions were neceſſary to pre- 
vent fraud, they appear to be ſupplied by the juriſ- 


diction of our courts of equity, which will not allow 


the party practiſing a n in any way to derive a be- 


ne fit from it. 


SECTION XIII. 


ET us now examine more minutely 
the force of theſe fraudulent and un- 
equal contracts; for it is certain, on the 
part of him who committed the fraud, 
they are irrevocable (p); and if he ſhould _ 
require a nullity of the contract, ſuch a 
demand, which 1s ſcandalous, ought not 
to be granted him (1). Nay, if ſuch a 
fraudulent perſon come as plaintiff into a 


court of equity, to have what was really 


and bona fide lent, he ſhall not have it, 


(p) It is a maxim in equity, that“ he who hath 
committed iniquity ſhall not have equity,” Francis's 
Maxims, Max. 2. But this muſt be underſtood, where 
ſuch perſon 1s plaintiff; for it he be defendant, the 
court will not interpoſe, unleſs he receive from the 
other party that to which equity intitles him. 


becauſe 
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becauſe he has committed iniquity (2). 
But as to all others, a conveyance ob- 
tained by fraud is the ſame as if no con- 
veyance had been made (); and there- 
fore, a contingent eſtate, abſolutely de- 
ſtroyed by it, ſhall yet be ſet up in Chan- 
cery (3), as if it were ſtill ſubſiſting, and 
nothing had been done. And there are 


other covenants, which may be avoided 
only by one ſide, as between a minor and 


one of full age (4) ; nor 1s this inequality 
of the condition of the contractors unjuſt, 


for every one ought to know the ſtate of 


him with whom he treats. Yet thoſe who 
are not by nature incapable of contract- 
ing, but prohibited by ſome poſitive law, 
although they cannot legally be forced 
to ſtand to their engagements, yet, if they 
do perform them, they cannot afterwards 
be relieved (7); for there is a natural ob- 
| : ligation, 


) Upon this principle, which implies the nullity of 
intention, Lord Thurlow appears to have proceeded in 
Hawes v. Wyatt, 3 Bro. Rep. 156. in which he held, 
that a deed obtained by fraud was not a revocation of a 


will. 


(r) In Cole v. Gibbons, 3 P. Wms. 294. Lord 
Talbot ſeems to recognize this rule, where the original 
contract is impexched, merely as being unreaſonable. 

See 
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(2) Rich. v. 
Sydenham, 

1 Ch. Ca. 202. 
but ſee Prieſtley 
v. Wilkinſon, 

1 Vez. Jun. 


214» 


(3) Fnelefield 
v. Engieticld, 
1 Vern. 443. 
Herne v. lerne, 
Barnarditton, 


433 


(4) Smith v. 
Bowin, 1 Mod. 


25. 
Holt v. Claren- 
cieux, Sta. 


937 


Clayton v. Aſh» 
down, 9 Vin. 
Ab. 393. | 
Sce allo 1 Roll's 
A. 729 (D.) 
Farnham v. At 
k yns, 1 vid. 
445. 


— — — ͤ RES 
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5) 1 Domat's 


C:v1i Law, b. 4. 


tit. 6. 2. 23. 


46) Waller * 
Volt, 1 Ch 
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ligation, ſo far as they are not naturally 
unjuſt; as in the Roman law, if a fon, 
under power of his father, pays what he 
has borrowed, to which, though of age, 
he was not obliged (5); and in catching 
bargains of young heirs, in our law, al- 
ways where they are ſet aſide for fraud, 


plaintiff muſt do equity to defendant, by 


paying what was really lent (6). 


Ca. 276. Bill v. Price, 1 Vern. 467. Barker v. Vanſommer, 1 Bio. Ch. Rep. 149. Frans 
cis's Mixims, Max. 1, 


See alſo Woodman v. Skute, Pre. Ch. 266. But in 
Boſanquet v. Daſhwood, Forreſter, 38. he ſays, the 
court would decree money overpaid on an uſurious 
contract to be accounted for, notwithſtanding the 
agreement of the oppreſſed party to allow ſuch pay- 
ment. In this caſe, however, he obſerved, that the 
ſecurities were not delivered up, and he would not 
ſay what he would have done, if they had been; 
and upon this circumſtance, the court, perhaps, relicd, 
in Smith v. Bunning, 2 Vern. 392. in which caſe, 
not only the marriage brocage bond was decreed to 
be delivered up, but alſo a gratuity of 50 guineas to be 
refunded. See c. 4. ſ. 4. Lord Hardwicke, in Cheſter- 
held v. Janſſen, 2 Vez. 125. 1 Atk. 354- has brought 
together and claſſed all the cafes upon the ſubject of 
confirmation, and the reſult ſeems to be, that if the 
original contract be illegal, as uſurious, no ſubſequent 
agreement or confirmation by the party can give it 
validity. But it it be merely againſt conſcience, then, 
it the party, being fully informed of all the circum- 
ſtances of it, and of the objections to it, voluntarily 


comes to a new agreement, he thereby bars himſelk 
of 
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of that relief, which he might otherwiſe have had in 
equity; not ſo, if the confirmation be a continuance 
of the original fraud or impoſition; as in Karl of Ard- 
glaſs v. Muſchamp, 1 Vern. 75. 237. Nott v. Hill, 
1 Vern. 167. Berney v. Pitt, 2 Vern. 14. 'Iwiſleton 
v. Griffith, 1 P. Wms. g10. Curwyn v. Milner, gP. 
Wms. 293: 19th June 1731, note (c). Taylor v. Roch- 
ford, 2Vez. 281. Brooks v. Gally, 2 Atk. 34. Cole 
v. Gibſon, IVez. 506. Crowe v. Ballard, 1 Vez. 213. 
Cockſhott v. Bennett, 2 Term * 76g. 


SECTION XIV. 


LSO an obligation, that was at firſt 
invalid, may afterwards recover 
ſtrength, by the intervention of ſome new 
cauſe, fit to create a right (1); and for 
this a full agreement is ſufficient, though 
not expreſſed by any verbal ſigns, ſince 


others may do as well. So, at the com- 


mon law, there was an implied as well as 
_ expreſs confirmation; as by acceptance 
of rent, or the like (2); which was found- 
ed on this reaſon, that the law will never 


intend a Wrong, if the act, by any con- 


ſtruction, may be made lawful (3). And 


he cannot receive the rent, or the like, un- 
| der 


(1) S iles v. 
Cowper, 3 Atk- 
693. 


(2) Pennant's 
cale, 3 Co. 65. 
Co. Litt. 29,,. b. 
2 Comyns's 
Dig. 381. 


(3, Co Lit'. 
42. a. 
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der the contract, without a confirmation 
of it (c). But the acceptance of a colla- 


teral thing, or by a ſtranger to the con- 


tract, cannot be ſupported by any intend- 
ment. Nor can an implied confirmation 
work ſtronger than if it were expreſs; as 
to make good a void eſtate, or one not 
commenced, or in eſſe (7). But in natu- 


ral juſtice and equity, this is carried fur- 


ther than at law (z): and therefore, in 
Chancery, 


(s) As where the wife, after the death of her huſ- 
band, accepts rent, reſerved upon a leaſe by her and 
her huſband, that amounts to an agreement to the 
leaſe, 1 Comyns's Dig. 573. (S. 3.) Goodright v. 
Strahan, Cowp. 201. q. Drybutter v. Bartholemew, 
2 P. Wms. 127. ; or if the wife enter, and take the 
profits, that amounts to an agreement to the eſtate, 
made to her during coverture, 3 Co. 26. a. So if an 
infant, after his full age, continue in poſſeſſion of 
lands, demiſed to him during his infancy, he thereby 
affirms the leaſc, and makes himſelf liable to the arrears 
of rent incurred during his infancy, x Roll's Ab. 731. 


(K.) 


(7) As if a leſſee, being an infant, take a new leaſe, to 
commence at a future day, this ſhall not be a ſurrender 
of the old leaſe, though the new leaſe was to com- 
mence at full age, and he then entered and claimed by 
this new leaſe, 1 Roll's Ab. 728. (B.) pl. 2. Lloyd 
v. Gregory, Cro. Car. 502. Sir W. Jones, 405. 


() If an obligation be void at law, no new agree - 
ment 
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Chancery, an agreement, though not bind- 
ing againſt an infant, yet ſhall be decreed; 
the infant having received intereſt under 
it after he came of age (4). And ſo if 
he does not expreſsly ſignify his deſire 
to be relieved, when he has convenient 
means, it is to be preſumed, that he is 
willing to abide by it (3); as where a leaſe 
was made by an infant, and ſtood unqueſ- 
tioned, and the rent was received, by a 
perſon under no diſability, for five years, 
this ſilence amounts to a confirmation (v]; 


and, according to the civil law, the quel- 


tion muſt not only be moved in five years. 
but decided in ten. 


ment can make it better; the original corruption will 
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(4) Franklin v. 
Thornbury, 
1Vernea, 132. 


(5) Cecil y. Earl 
of Saliſbury, 

2 Vernon, 224. 
Smith V. Law, 
1 Atk. 489. | 


infect it throughout. But as bargains, that are not 


cognizable at law, are properly the ſubject of conſi- 
deration in equity, new agreements and new terms 
may confirm what might otherwiſe admit a queſtion, 


as to their fairneſs.” —P. Lord Hardwicke, Cheſterfield - 


v. Janſſen; 1 Atk. 354. See Shirley v. Martin, 14th 
Nov. 1779. in which caſe the court of Exchequer 
was of opinion, that contracts avoided on reaſons of 
public inconvenience, would not admit of ſubſequent 
confirmation by the party. 


(v) This muſt be confined to leaſes which are only 


voidable ; for leaſes which are abſolutely void cannot 
be confined to the ſubſequent receipt of rent. See Doe 
v. Butcher, Dougl. 50. and Goodright v. Humphreys, 
there cited : but lee Stiles v. Cooper, 3 Atk. 692. 
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(2) 2 Com. Dig. 


444. (A. 2.) 


F. N. B. 145 a. 


Plow. Con. 
140. a. 1Ver. 
516 


A TREATISE OF EQUETY. Peck I, 


CHAM Ht 
Of Teſtimony of Aſſet 
SECTION I. 


E are now come to our ſecond di- 
viſion, which was the want of teſti- 
mony of the aſſent. The uſual ſigns of 


conſent being words, we muſt inquire 


what words will make a covenant to be 


performed in ſpecie. And here we may 
oblerve, that although a covenant is pro- 
perly of a thing future or paſt; for if it 
be of a matter in præſenti, it veſts an im- 
mediate property, and amounts to a gift 
or grant, the nature of which is to be 
executed immediately (1): yet even at 
law, whenever the intention of the par- 
ties can be collected out of a deed, for 
the doing or not doing a thing, cove- 
nant will he. For a covenant is but an 
obligatory agreement of the parties by 
deed; and any words, which ſhew the 
intent, are ſufficient for this purpoſe (2). 
And therefore a covenant will lie on a 
bond (3), or the reddendum 1 in a leaſe; 


Brill v. Carr, 1 Lev. 47. Norris's caſe, Hard. 178. Cro. Car. 207, . | "To 


(3) Hull v, Carr, : Ch. Os. 294. 
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for i it proves an agreement (4). So what- 
ſoever words amount to a grant, will make 
a leaſe (5); for where there is ſubſtance, 

the law will apply the words to the intent, 
though they ſound differently (6). And 
the reaſon of this was, that chattels were 
of little value at the common law, when 
perſonal property was but ſmall, and leaſes 
for above forty years (4) were not per- 
mitted (7). But for the paſling the free- 
hold and inheritance, there were always 
required apt words, or words tantamount. 
Yet, although at the common law it is 
ſaid, that the law ſhould rule the intent, 
and not the intent the law, where there 
is a good conſideration, and no doubt of 
the intent, equity will relieve againſt the 
rigour of the law, and make the convey- 
ance valid (5), And this is agreeable with 


the 


(a) Lord Coke ddes not appear to have confidered 
this a general law, but merely as the ancient law, for 
many reſpects; and Sir William Blackſtone,'2Com. 142. 
obſerves, that if this law ever exiſted, it was ſoon anti- 


quated ; Mr. Madox's Collection of ancient Inftru- 


ments, referring to ſeveral leaſes for a longer term, of 


as carly a date as the reign of Richard the Second. 


(5) The maxim of law, verba intentioni debent 
inſervire, ſecures to all deeds, and other inſtruments, 
— L | a con- 
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(4) 1 Roll's Ab. 
519. pl. 10. 
Gilesv. Hooper, 
Carth. 135. 

(5) Co. Litt. 


45˙ b. 


(6) Plow. Com. 
1 40. 


050 Co. Litt. 

. b. 46. 2s 
Wind v. Jekyll, 
1P,Wms. 574, 
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the rule of the civil law. For there no ſet 


form of words, or of writing, was requir- 
ed 


a conſtruction the moſt favourable, and as near the 
minds and apparent intent of the parties, as the law 
will allow; and it does not appear, from any caſe, 
that courts of equity have aſſumed to themſelves, in 
the conſtruttion of deeds, &e. the right of giving to 
this maxim, in favour of the party's intent, a more 
extenſive or liberal operation, For * rules of proper- 
ty, rules of evidence, and rules of interpretation, in 
both courts, are, or ſhould be, exactly the ſame : both 
ought to adopt the beſt, or both muſt ceaſe to be courts 
of juſtice,” g Bla. Com. 434. See Doe v. Laming. 
2 Burr. 1108. 14 Vin. Ab. Tit. Intent; therefore, in 
thoſe caſes, in which courts of equity have given to 
certain words a conſtruction, different from that which 


they have received in a court of law, the difference 


of conſtruction muſt be referred to the difference of the 
ſubje& matter; which difference in the ſubject matter 
would have ente the ſame difference of conſtruc- 
tion, even in the ſame court. See Fearne's Eſſay on 
Cont. Rem. 220. 4th ed. where this ſubject is very 
elaborately conſidered. In the conſtruction of articles, 
or under certain circumſtances of deeds, with reference 
to articles, courts of equity will make the expreſſion 
ſubſervient to the evident intention of the parties, 
either by controlling the ſtrict and ordinary ſenſe of the 
words, or by ſupplying neceſſary words. See notes 
to ſect. 2. and Kentiſh v. Newman, 1 P. Wms. 234. 
So, alſo, in caſes of truſts, Targus v. Puget, 2Vez. 194. 
But if the agreement be executed, courts of equity 
are governed by the rules of conſtruction which pre- 


vail at law; the liberality of which 1 is particularly ma- 


niteſted 
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ed in contracts (8); but they were perfect- 
ed by the bare aſſent of the parties. A 
| fortiori, 


nifeſted in Walker v. Hall, 2 Lev. 21 ; Coltman Vs 
Senhouſe, 2 Lev. 225. Croſſing v. Scudamore, 2 Lev, 


9. Oſman v. Sheafe, 3 Lev. 370. Sleigh v. Metham, 


1 Lutw, 782. Spalding v. Spalding, Cro. Car. 185. 
See alſo Hewitt v. Ireland, 1 P. Wms. 426. Heb- 
blethwaite v. Cartwright, Forreſt. g1. But though 
courts of law, in the conſtruction of deeds, &c. en- 
deavour to effettuate the intent, by giving to the 
words the moſt liberal and favourable conſtruction, 
yet they require a ſtrict attention to thoſe forms and 
ceremonies which are preſcribed, as eſſential to the 
legal operation of certain inſtruments; and where 
' ſuch forms or ceremonies have been omitted, it be- 
comes neceſſary, as already obſerved, ch. 1. ſ. 7. to 
reſort to a court of equity, for the purpoſe of ſupply- 
ing the want of them. It may, however, be proper 
to obſerve, that, in ſuch caſes, equity does not relieve, 
by diſpenſing with the legal requiſites, but by decreeing 
that to be done, which, when done, renders the con- 
veyance good at law. There certainly, however, are 
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(3) Cod. lib. a. 
tit. 3. I. 1. 


ſome inſtances, in which courts of equity ſeem to diſ- 


penſe with legal requiſites; but, upon examination, it 
will be found, in moſt of ſuch inſtances, that they are 
peculiarly the ſubje& of equitable juriſdiction, and 
therefore immediately liable to ſuch rules as equity 
preſcribes. Thus, when it was folemnly decided, that 
a common recovery, ſuffered by the ceſtuy que truſt 


in tail in poſſeſſion under the truſtees, would be ſuffi- 


cient to bar all equitable remainders depending on ſuch 


eſtate tail, although there was no legal tenant to the 


przcipe ; Lord Nottingham, C. ſtated the grounds of 


L 2 his 
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fortiori, where the contract is good at 


law, equity will carry it into executi- 
8 | on 


his decree © to be natural juſtice, (which is the rule 
in Chancery,) and not the niceties in law ; and that 


there was no ſuch thing as an eſtate tail of a truſt, but 


that it is created by and ſubject to the rules of the 
court,” North v. Way, 1 Vern. 13. Boteler v. Al- 
lington, 1 Bro. Rep. 72.: and ſo ſtrictly do courts of 
equity confine themſelves within the reaſon of this de- 
cree, that though, by the recovery of the ceſtuy que 
truſt in tail, the equitable remainders expectant there- 
on are barred, yet they do not allow any legal remain- 
der to be affected by it, Robinſon v. Cumming, For- 
reſt, 164. 1 Atk. 473. Salwin v. Thornton, Amb. 
545. 699. Cruiſe on Recoveries, 241. ; nor will courts 
of equity ſupport a recovery by the ceſtuy que truſt 
in tail, if there be an eſtate for life in another, prior: 
to ſuch eſtate tail; becauſe, in ſuch caſe, if the legal 
eſtate had been conveyed and executed according to 
the truſt, ſuch recovery would not have been good at 
law, unleſs the tenant for life had joined in it—Per 
Lord Nottingham, North v. Champernon, 2 Ch. Ca. 


63. 78. in which caſe his Lordſhip laid it down as a 


general rule, that any legal conveyance or aſſurance, 
by a ceſtuy que truſt, ſhould have the ſame effect and 
operation upon the truſt, as it would have had upon 
the legal eſtate in law, in caſe the truſtees had execu- 
ted their truſt ; as otherwiſe, truſtees, by refuſing, or 
not being ble to execute their truſt, might hinder 
the tenant in tail of the liberty to diſpoſe of his eſtate, 
and bar the remainders, which the law gives him, 
as incident to his eſtate; which would be manifeſtly 
inconvenient, and tend to the introducing of perpe- 
tuities. 
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on (c). And ſo where there was no ex- 
preſs covenant concerning the value of 
the 


tuities.“ See Burnaby v. Griffith, 7 ver. 276. Bo- 
water v. Ellis, Pre. Ch. 81. 


(c) This propoſition is too generally ſtated ; for 
though equity will enforce the ſpecific performance of 
fair and reaſonable contracts, where the party wants 
the thing in ſpecie, and cannot have it in any other 
way; yet, if the breach of the contract can be, or was 
Intended to be, compenſated in damages, courts of 
equity will not interpoſe. See Errington v. Anneſley, 
2 Bro. Rep. 341. Cudd v. Rutter, 1 P. Wms. 570. 
Capper v. Harris, Bunb. 135. ſee c. 1. ſ. 5. n. and 


c. 3. ſ. 5. It is obſervable, that the legal validity of 


the contract makes a term in the propofition ſtated 
by our author: but, upon the neceſſity of the contract 
being good at law, in order to entitle the party to a 


ſpecific performance in equity, a contrariety of opinion 


appears to have prevailed. In Cannel v. Buckle, 
2 P. Wms. 243. Lord Macclesfield diſtinctly aſſerts, 
that it is not a true rule, that where an action can- 
not be brought at law, on an agreement for damages, 
that a ſuit in equity will not lie for a ſpecific per- 
formance :* and the caſe of Cannel v. Buckle ſeems 
to bear out the obſervation ; for clearly, the wife could 
not maintain an action at law againſt her huſband ; 
and yet equity did enforce performance of an agree- 
ment which the huſband had entered into in her fa. 
vour. See alſo Acton v. Pearce, 2 Vern. 480. Cage 
v. Acton, 1 Lord Raym. 515. In Dr. Betteſworth v. 
Dean and Chapter of St. Paul's, Sel. Ca, Ch. 67 69. 
Lord 
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(9)Glegs v. 1 
5 Vid. A 
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the lands to be ſettled, but only the 


marriage articles recited them to be zool. 
per annum, yet equity decreed the de- 
ficiency to be made up out of other 
lands (9). 


p- 511. f. 21+ Benſon v. Bellaſis. 1 Vern. 16. 


Lord Chief Juſtice Raymond as diſtinctly affirms, that 


4 a ſpecific performance ſhall never be compelled, fox 


the not doing of which the law would not give da- 


mages. And Lord Hardwicke, in Dodfley v. Kin- 
nerſley, Amb. 406. in ſupport of this rule, ſtates, that 


« jt was the practice, before Lord Somers's time, as 
to agreements, to ſend the party to law and. if he re. 
covered damages, then to entertain the ſuit.” See 
the Marquis of Normandy v. Duke of Devenſhire, 
2 Freem. 217. Upon this difference of opinion, it 
would 111 become me to do more than to obſerve, that 
as the caſe before Lord Macclesfield did, from its 
circumſtances, demand the interpoſition of a court of 
equity; and as the fame relief had been before given; 
in Cage v. Acton, by Lord Keeper Wright, the rule 
ſtated by Lord Chief Juſtice Raymond, however well 
founded as a general rule, muſt give way, where in- 
juſtice would reſult from a ſiriet adherence to it. 
Sce Francis's Max. 6. 
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SECTION II. 


AN D although they formerly thought, 
that where there was a bond given 

to perform an agreement, the obligor 
had his election, either to do the thing, 
or pay the money ; and that the obligee, 
having choſen his ſecurity, ought to be 
left to it: yet now they conſider the pe- 
nalty only as a collateral guard to the 
agreement, which ſtill remains the ſame, 
and unimpeached by the parties, provi- 
ding a further remedy at law for the 
performance ; and, therefore, proper to 
be executed in this court (d). So if the 
obligor 


(d) © Where a penalty is intended, merely to ſecure 


the enjoyment of a collateral object, the enjoyment of 
the object is conſidered as the principal intent of the 
deed, and the penalty only as acceſſional; and there- 
fore only to ſecure the damage really incurred.” 
Per L. Thurlow, C. Sloman v. Walter, 1 Bro. Rep. 418. 
But ſee Saville v. Saville, 1 P. Wms. 745. And upon 
this conſtruction of a penalty, courts of equity will 
interpoſe, to reſtrain proceedings at law to recover 
the penalty. But as courts of equity will interpoſe to 
_ reſtrain the recovery of the penalty, the principles of 
equal juſtice require, that they ſhould enforce the ſpe- 


cific performance of the act agreed to be done, or re- 
ſtrain 
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obligor dies before the day, yet the lands 
mult be ſettled according to the agree- 
ment; . 


ſtrain from the doing of that, which it was agreed ſhould. 
not be done. And upon this principle, wherever the 
primary object of the agreement be the ſecuring of the 


| Tpecific ſubje& of the covenant, the party covenant- 


ing is not entitled to ele, whether he will perform 
his covenant, or pay the penalty, See Hobſon v. Tre- 


vor, 2 P. Wms. 191. Parks v. Wilſon, 10 Mod. 517. 


Chilliner v. Chilliner, 2 Vez. 528. But if the cove- 
nant be to do, or not to do, ſome particular act, or 
doing it, or neglecting to do it, to pay a certain ſum, 
by way of liquidated damages, courts of equity will 
not relieve againſt the payment of ſuch damages, Eaſt. 
India Company v. Blake, Finch's Rep. 117. Pon- 
ſonby v. Adams, 6 Bro. P. C. 417, Rolfe v. Pater- 
ſon, 6 Bro. P. C. 470. Lowe v. Peers, 4 Burr. 2228. 
Sce alſo Small v. Lord Fitzwilliam, Pre. Ch. 102. 
Ray v. D. of Beaufort, 2 Atk. 190. ; but ſee Benſon v. 


Gibſon, 3 Atk. 395. And as courts of equity will not 


relieve againſt ſtipulated damages, they will not, in 
general, interpoſe to enforce the performance of the 
covenant, or to reſtrain its violation. Therefore, 
where the leſſee covenanted not to plough certain land, 
or if he did, to pay 20s. per acre per ann. the court 
refuſed to reſtrain the leſſee from ploughing, Wood- 
ward v. Gyles, 2 Vern. 119. But there are ſome cir- 
cumſtances which will induce the court to interfere, 
though ſtipulated damages be reſerved; as where the 
leſſee had covenanted not to plough ancient meadow, 
or if he did, to pay an increaſe of rent ; the court, up- 
on his threatening to plough, appears to have granted 


an injunction, Webb v. Clarke, 8th May 1762, dee 
_ allo 
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ment ; and ſo it has been often done (1). 
For it would be hard that the enlarging 
his ſecurity at law ſhould make him in a 
worſe condition in equity than if he had 
taken none at all; nor can it ever be in- 


tended, that a bond, added only to en- 


force the performance, ſhould weaken 
the lien of the agreement (e). 


alſo Dulwich College v. Davis, M. 1787. Sir John 
Warden v. Eklers, 17 Dec. 1739. 


(e) It may be laid down as a general rule, that the 
agreement of the parties, if expreſs, ought not to be 


affected by the taking of a collateral ſecurity, intended 


merely to ſecure the performance of ſuch agreement; 
but it the agreement be merely implied, as that the 
vendor ſhall have a lien on the eſtate till the purchaſe 
money be paid, (Chapman v. Tanner, 1 Vern. 267. 

Walker v. Preſwick, 2 Vez, 622. Pollexfen v. Moore, 
3 Atk. 272.) the taking of a bond, or other ſecurity, 
for the purchaſe money, might reaſonably lead to the 
conclufion, that the vendor truſted to ſuch ſecurity, 
and that the property of the eſtate was intended to be 
abſolutely veſted in the vendee, Bond v. Kent, 2 Vern. 
281. Fowell v. Heelis, Ambler, 724. but ſee Black- 
burn v. Gregſon, 1 Bro, Rep. 420. 


* 
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Pre, Ch. 89. 
Boſville v. 
Brander, 


1 P. Wms. 461. 


Jordan v. Saw- 

kins, 12 Dec. 

1793. 
Champernon v. 

Gibbs, Pre. Ch. 

126. 2 Vern. 

382. 

But ſee Legard 

V. Hodges, 

1 Vez, Jun, 
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SECTION III. 

BUT: regularly, the law never gives 

any other remedy, than what the 

party has provided for himſelf, for this 

would be to alter the agreement of the 

parties (1); though, in ſome caſes, it is 


otherwiſe. And the diverſities ſeem to 
be thus ſettled : 1ſt, Where there is 


no remedy at law, equity will certainly 


grant one (J). As in caſe of a rent-ſeck, 
to decree ſeiſin; or where the deeds, by 
which it is created, are loſt, and ſo un- 
certain what kind of rent it was; for 
wherever there is a right, there ought, 
in equity, to be a remedy for it (g). But 


if a man comes to be remedileſs at com- 


mon 


(f) Courts of equity not ſuffering a right to be 
without a remedy, interpoſe in all caſes in which the 
right 1s clear, but, from the want of particular evi- 
dence, &c. unavailable at law. See Francis's Max- 
ims, Max. 6. where the caſes, illuſtrative of this rule 


of equity, are brought together, and very forcibly 


applied. 


(g) The caſes of rent, antecedent to the ſtatute of 
Anne, muſt now be laid aſide; for, whether it be rent- 
ſeck, or rent- ſervice, the leſſor may now diſtrain, or 
bring his action of debt: but ſtill there are caſes, in 

| which 
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mon law, by his own negligence, he 
ſhall not be relieved in equity. As if 
a man loſes his deed (2), unleſs: he can 


make 82. 


which it is neceſſary for courts of equity to interpoſe; 
as where the premiſes are ſtated to be uncertain, Eaton 
College v. Beauchamp, 1 Ch. Ca. 121. Duke of 
Bridgewater v. Edwards, 4 Bro. P. C. 139. ; or where 
the days on which the rent is payable are ſtated to be 
uncertain, Holder v. Chambury, g P. Wms. 256. ; or 
its nature be uncertain, Collett v. Jaques, 1 Ch. Ca. 120. 
Benſon v. Baldwin, 1 Atk. 598. Cox v. Foley, 1 Vern. 
359. Bouverie v. Prentice, 1 Bro. Ch. Rep. 200. 
or where there are no demeſne lands, on which to 
diſtrain, Duke of Leeds v. Powell, 1 Vez. 170. 171. ; 
or where the diſtreſs is obſtructed by fraud, Davy v. 
Davy, 1 Ch. Ca. 147. ; or where no diſtreſs can be 
made, the ſybjett being of an incorporeal nature, as 
where a rent is iſſuing out of tithes, Thorndike v. Al- 
lington, 1 Ch. Ca, 79. Berkeley v. Earl of Saliſ- 
bury, cited by Lord Thurlow, in Duke of Leeds 
v. Corporation of New Radnor, 2 Bro. Rep. 338. 518. 
The caſe of the Duke of Leeds v. Corporation of New 
Radnor may, in its firſt impreſſion, be thought to 
have been relievable at law; for though, for the pur. 
poſe of making it the ſubject of equitable juriſdie- 
tion, the bill alledged, that the lands in queſtion had 
undergone various alterations in their boundaries, yet 
the defendants, by their anſwer, denied, that any al- 
teration whatever had taken place in ſuch particular, 
and inſiſted that the plaintiff's remedy was at law; 
and Lord Kenyon, then Maſter of the Rolls, appears 
to have been of ſuch opinion, but he retained the bill 
for a year. Lord Thurlow, C. however, conceived 

| the 
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make it appear; that it was once actually 


in his cuſtody, and that he has been de- 
prived of it by ſome caſualty or misfor- 
tune (5). So if a man deſtroys his re- 
medy to diſtrain, and cannot have debt 


for the arrears, it being due out of a free- 
hold, 


the legal remedy to be doubtful, and was of opinion, 
that the defendants having admitted the plaintiff's right, 
and the bill having been retained, had done away the 
objection preſſed againſt the juriſdiction of the court. 
It may be material to obſerve, that his lordſhip's opi- 
nion went upon the grounds of an admiſſion of the 
right, and the previous retaining of the bill. As to 
the admiſſion of the right, if it ſtood alone, that pro- 
bably would not be thought a ſufficient circumſtance to 
give to a court of equity cognizance of a matter not 
properly within its juriſdiction; and with reſpect to 
the bill having been retained for a year, the ſame cir- 
cumſtance occurred in Ryan v. Macmath, 3 Bro. Rep. 
13. notwithſtanding which the ſuit was diſmiſſed for 
want of equity. See alſo Curtis v. Curtis, 2 Bro. Rep. 
620. where this point was very much conſidered. 


% The bare allegation, that a deed or other inſtru. 
ment 1s loſt, is certainly not ſufficient to found a right 
to. relief in equity; for, as already ſhewn, c. 1. ſ. 3. 
where relief is ſought upon a deed, or other inſtrument, 
alledged to be loſt, an affidavit muſt be filed with the 
bill, ſtating that the plaintiff has not ſuch deed in his 
poſſeſſion, &c.; and it is further neceſſary, that the 
plaintiff ſhould prove that ſuch deed, &c. had once ex- 
ence: but I am not aware 1 it 18 neceſſary for the 

_ plaintiff | 


Ch. III. G3. OF TESTIMONY OF ASSENT. 


hold, he ſhall not be relieved for them in 
equity (3). So in caſes proper for law, a 
man mult defend himſelf by legal plead- 
ings. And a court of equity is not to 
relieve either miſpleading, or where there 
is a neglect and want of a plea, or no pro- 
per plea put in in time (7); for it was his 
own fault (4). So equity will not relieve 
tor meſne profits, unleſs in caſe of a truſt, 
or an infant (4), where no entry was made 


Ex parte Goodwyn, 2 Vern. 696. 
' borough v. Gifford, 2 P. Was. 424. 


plaintiff to ſhew that it was ever in his cuſtody, if it 
appears to have exiſted, and to have been in the cul- 
tody of the perſon under whom he derived his title. 


(i) Equity will relieve againſt the miſpleading of in- 
fants. See c. 2. 1. 4. and that evidence may be gone 
into upon a rehearing, which was not upon the record 
when the cauſe was originally heard, ſee 1 Eq. Ca. Ab. 
43. 1 Vern. 140. Pra. Reg. 317. Praxis alma, 14. 


On the caſe of the Duke of Bolton v. Deane, 
Pre. Ch: 516. Lord Macclesfield held, that if any 
fraud had been uſed to conceal the title from the leſſor, 
the court would decree an account of meſne profits. 
And in Curtis v. Curtis, 2 Bro. Rep. 620. the Maſter 
of the Rolls extended the benefit of ſuch account to a 
dowreſs; who is now conſidered as entitled, in all 
caſes, to come into equity for her dower, if ſhe prefer 
ſuch mode to proceeding at law; and though ſhe die 


before her right to dower be eſtabliſhed, equity will 


decree 


Coombes, 


| 325. 
But ſee Robinſon v. Bell, 2 Vern. 146. Lady Gainſ- 


157 


(3) 1 Roll's Ab. 
375: Pl. 3+ 


% 


(4) Anon, 
1 Vern. 119. 
Black hall v. 


2 P. Wms. 70. 
Stephenſon v. 
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by the perſon entitled to the meſne pro- 
(5) Owenv. fits (5). 2dly, Where there is a remedy 


Aprice, 1 Ch, 


Rep. 17- at law, equity will not grant a further 
Simpſon, | , One 
2 Vern. 724. y 


Tilly v. Bridges, Fre. Ch, 252. Duke of Bolton v. This, Pre. Ch. Y Nortoa v. 
Frecker, 1 Atk. 524. 


decree an account of the rents and profits of the 
eſtate, of which ſhe was dowable, in favour of her re- 
preſentatives, Wakefield v. Child, 8th July 1791, MSS. 
Courts of equity, when reſorted to for the purpoſe of 
an account of meſne profits, will, in many caſes, con- 
ſult the principle of convenience ; and therefore, in 
Townſend v. Aſh, 3 Atk. 336. Lord Hardwicke held, 
that though the party claiming a ſhare in the New 
River Water-works had not eſtabliſhed his right at 
law, yet, as ſuch right appeared to the court, he ought 
to have an account of the meſne profits; for though 
ſhares in water-works are a legal eſtate, and corporeal 
inheritance, yet no one proprietor could receive the 
profits himſelf, but the company, or their officers, are 
the common hand to receive the profits ; and that it 
would be abſurd to ſend the plaintiffs to law, for it 
would be difficult to bring ejectment for a thirty-fixth 
part, and bits of land in ſeveral counties, and to bring 
actions of treſpaſs againſt the terre-tenants would be 
very extraordinary ; and therefore, in point of remedy, 
there could not be a ſtronger caſe for an account of 
meſne profits. Courts of equity, in decreeing an ac- 
count of meſne profits, where the plaintiff has been 
prevented from aſſerting his title by infancy, a truſt, or 
fraud, will direct ſuch account to be taken from the 
time the plaintiff 's title accrued, unleſs ſpecial circum- 
ſtances require that ſuch account ſhould commence 
from the time of entry, or of filing the bill, Dormer 
v. F orteſcue, 
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one, although the remedy at law is not 
| ſufficient (2); unleſs there be ſome fraud, 
or the like (6). And therefore, in all 
caſes, where the court has decreed pay- 
ment of the rent, and thereby charged 

the 


v. Forteſcue, 3 Atk. 130. Bennett v. Whitehead, 
2 P. Wins. 643. But it may be proper to obſerve, that, 
even in the moſt favoured aſes, in taking the account 
of rents and profits, intereſt is ſeldom allowed, eſpeci- 
ally if the ſum be {mall and uncertain, Ferrers v. Fer- 
rers, Forreſt. 2. 3. Micklethwaite v. Boatman, 1 Ch. 
Rep. 97. Batten v. Earnley, 2 P. Wms. 163. 2 Atk. 
211. 41 1. See alſo Tew v. Lord Winterton, 1 Vez. 
Jun. 451. and the caſes there referred to. The caſes, 
decreeing an account of rents and profits, where the 
legal title is not previoully eſtabliſhed, proceed upon 
that reſpect, which, in juſtice, is due to the intereſts 
of perſons, who, by infancy, or fraud, &c. have been 
prevented from purſuing their legal right; but it muſt 


not be inferred, from the extreme anxiety of courts of 


equity to protect ſuch rights, that they will, at any 
period, or under any circumſtances, act upon ſuch 
indulgent diſpoſition ; for if an infant neglect to en- 
ter within fix years after he comes of age, he is as 
much bound, by the ſtatute of limitations, from bring- 
ing a bill for an account of meſne profits, as he is from 
an action of account at common law, Lockey v. 
Lockey, Pre. Ch. 518. ; or if there be a verdict at 
- law againſt the infant's title, courts of equity will not 


direct an account of meſne profits, but will merely re- 


tain the bill, for the purpoſe of giving the infant an 
opportunity to eſtabliſh his title at law, E. of Newburg 
v. Bickerſtaff, 
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(6) Davey v. 


Davey, 1 Ch. 
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the perſon, no other remedy could be ob- 
tained. And the uſual relief, even where, 


for want of ſeifin, there was at law no 


remedy, is only to decree ſeiſin (7). But 
this 1s to be underſtood of a remedy pro- 
vided by the party himſelf ; as in a grant, 
or reſervation of a rent by deed ; other- 
wiſe of a deviſe of a rent, in which the de- 
viſor is intended to have been inops con- 
$111 : for this is a particular miſchief, not 
againſt any maxim or rule, though un- 


provided for by the law (8). 


Moore, 805. 1 Eq. Ca. 364. pl. 1. 


v. Bickerſtaff, 1 Vern. 205. But if plaintiff has been 
kept out of poſſeſſion by fraud, Q. whether equity will 
not relieve at any diſtance of time, as no length of time 
will bar a fraud of which the party affected by it was 


not appriſed ? Cottrell v. Purchaſe, Forreſt. 63. 


It may here be proper to confider, whether a court 
of equity will decree an account of meſne profits againſt | 
an executor in reſpect of the teſtator's having, by an in- 
junction, reſtrained the plaintiff from recovering at law, 
in the litetime of the teſtator. If the court were not 
fo decree an account in ſuch a caſe, 1ts interference 
would work a wrong, becauſe the plaintiff might have 
recovered at law in the lifetime of the teltator, if he 
had not been fo reſtrained. But if the court ſhould in- 


terfere, and the defendant ſhew an equity at leaſt equal 


to that of the plaintiff, its interference would deprive 
the defendant with an equal equity of the legal right. 


J There 


Ch. III. S4. OF TESTIMONY OF ASSENT. 161 


( There are inſtances, indeed, in which a court of 
equity gives remedy where the law gives none ; but 
«« where a particular remedy is given by law, and that 
remedy bounded and circumſcribed by particular rules, 

it would be very improper for a court of equity to take 
it up where the law leaves it, and extend it further 
than the law allows.” P. Lord Talbot, C. Heard v. 
Stamford, Forreſt. 174. ; but ice Dormer v. Fortefcue, 
3 Atk. 124. Curtis v. Curtis, 2 Bro. Kep. 6533. in 
which caſes it was held, that equity will give relief be- 
yond that which the party could obtain at law, if the 
recovery of the demand has been unconſcientiouſly 


obſtructed. 


een 73 — — a 


SECTLON IV 


"HERE is allo an implied as well as 
an expreſs aſſent; as where a man 
who has a title, and knows of it (m), 
ſtands by, and either encourages, or does 
not forbid the purchaſe, he ſhall be 
bound, and all claiming under him by 
it (1). Neither ſhall infancy or cover- ( Hovhs y. 


| . : Norton, 1 Vern, 
ture be any excuſe in ſuch caſe (2). And 36. 
| Z hun'den v. 
. this Cheyaey, 

: 2 Vern. 150. 
Draper v. Borlace, 2 Vern. 370. P. Lord Hirdwicke, Arnott v. Bigle, 1 Vez 95. Raw v. 
Pole, 2 Vera. 239. Berrisford v. Milward, 2 Atk. 49 | 
(2) Warts v. Cretiwell, Clare v. E. of Bedford, cited in Savage v. Foſter, 9 Mod. 28. Eve 
roy v. Nichols, 2 Eq. Ca. Ab. 489. Becket v. Cordley, 1 Bro. R. 333. 


(en) In the caſe of Dyer v. Dyer, 2 Ch. Ca. 108. 
Lord Chancellor Finch held, that the defendant's ig- 
Va. * norance 
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(3) See Stiles v. 
Cooper, 3 Atk. 
692. 

Anon. Bunb. 53. 
Henniog v. 
Ferrers, Cilb. 
Rep. 85. 
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this ſeems a juſt puniſhment for his con- 


cealing his right ; by which an inno- 


cent man 1s drawn in to lay out his 
money (7) (3). And for the ſame reaſon, 


fuch fraud in a mortgagee will, without 
doubt, 


norance of his title materially differed the caſe ; but 
in Teaſdale v. Teaſdale, Sel. Ca. Ch. 30. Lord Chan- 
cellor King poſtponed the title of the father to that of 
his ſon's widow, upon the ground of the father having 


allowed and witneſſed the ſettlement made by the ſon 


on his marriage, under the notion that the ſon was te- 
nant in fee ; whereas he proved to be only tenant for 
life, and the father remainder-man in fee. It is obſerv- 


able, however, that, in this caſe, the Chancellor ad- 


verted to the near relation of father and fon, and threw 
out, that had the real titles of the parties been fully un- 
derftood, the father would have been required to join 
in the ſettlement, or the marriage would not have taken 
place. His Lordſhip, however, by the reporter, is made 
to conclude with obſerving, that “as the father knew 
of the fettlement, he ſhould not take advantage againſt 
it.“ See Pearſon v. Morgan, 2 Bro. Ch. Rep. 388. 


(n) If a man, by the ſuppreſſion of the truth, which 
he was bound to communicate, Fox v. Macreth, 2 Bro. 
Ch. Rep. 420. or by the ſuggeſtion of a falſehood, be 
the cauſe of prejudice to another, who had a right to a 
full and correct repreſentation of the fact, it is cer- 
tainly agreeable to the dictates of good conſcience, that 
his claim ſhould be poſtponed to that of the perion 
whoſe confidence was induced by his repreſentation ; 
and upon that principle, the caſes referred to in the 


margin (1) evidently proceeded 3 but where the party 


to 
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doubt, poſtpone his mortgage (4). So if 
A. make an abſolute conveyance to B. 


for 5ool. and B. executes a defeaſance, 
- upon 


to whom the fraud is imputed, was not conulant of the 
treaty in which the fraud was practiſed, nor in any man- 
ner, nor for any fraudulent purpoſe, contederating with 
the party practiſing the fraud, the above principle does 
not apply. Therefore where A. lent money to B. on 


mortgage, but before he did ſo, ſent C. to inquire of D. 


who had a prior mortgage, whether he had any incum- 
brance on B. 's eſtate, who denied he had any; D. by his 
anſwer, having denied that C. told him that A. was 
about to lend B. any money: the Lord Keeper, upon 
appeal, directed an iſſue at law, to try whether C. did or 
did not communicate ſuch fact to D. Ibbetſen v. Rhodes, 
2 Vern. 554. This iſſue would have been ſuperfluous, 
if the bare naked falſehood had been a ſufficient 
ground for poſtponing the demand of D. See Paſley 

v. Freeman, 3 Term Rep. 51. in which caſe, the 
effect of this diſtinction at law, is fully and ably 

inveſtigated. It may be proper, in this place, to con- 
ſider, what ſhall be conſtrued a concealment. In the 
caſe of Mocatta v. Murgatroyd, 1 P. Wms. 393. Lord 
Chancellor Cowper held, that where a firſt mort- 
gagee is a witneſs to the ſecond mortgage, though no 


actual proof of his knowing the contents thereof, yet, 


ſince the preſumption is, that he might have known, 

them, it ſhall poſtpone him : but none of the caſes 
ſcem to come up to this point; and in Becket v. Cord- 
ley, 1 Bro. Ch. R. 353, Lord Chancellor Thurlow, 
: referring to this caſe, oblerves, that he did not leave 


it as a caſe, which he ſhould determine in the ſame 


manner, for a witneſs in practice is not privy to the 
| M 2 contents 


r63 


(4) Draper v. 
Borlaie, 2 Verns 
370. 

Berrisſord v. 
Milward, 
2 Atk. 49 
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upon payment of 15o0l. within ſixteen 
years, and B. on his marriage, ſettles this 
as an abſolute eſtate on his wife, and the 

ilue 


contents of the deed.” Vide Dig. lib. 13. t. 7. 39. 
Domat's Civil Law, b. g. t. 1. ſ. 15. p. 365. where the 


point is fully confidered. It has alſo been laid down, as 
an eſtabliſhed rule in equity, that a ſecond mortgagee, 


who has the title-deeds, without notice of any prior 


mcumbrance, ſhall be preferred; becauſe, if a mort- 
gagee lend money, without taking the title-deeds, he 
enables the mortgagor to commit a fraud.” P. Bul- 
ler, J. Goodtitle v. Morgan, 1 Term Rep. 762. The 
fraud imputed to the firſt mortgagee by this ſuppoſed 
rule of equity 1s, the enabling of the mortgagor to 
practiſe a fraud upon a third perſon, by leaving him 


in poſſeſſion of what furniſhes the belt evidence of his 


title; and there are caſes to which this rule might 
wifely and equitably be applied ; but to lay it down as 
applicable to every cafe, in which the mortgagor ap- 
pears in poiſeſſion of the deeds at the time of the ſecond 
mortgage, were not only to break in upon the autho- 


rity of many deciſions, but alſo, under ſome circum- 


ſtances, to endanger the equity which it profeſſes to 
promote. Tt would poſtpone the firſt mortgagee of an 
eſtate held in jointenancy, or in common, the jointe- 
nants being equally entitled to poſſeſſion of the deeds. 
Thewhole of the premiles contained in thedeeds muſt be 
in mortgage, though the intent of the parties might ex- 
tend to only a particular part of them; or the mortgagee 
of the part mult retain the poſſeſſion of the deeds which 
reſpett the Whole. Theſe conliderations have induced 
courts of cquity to look to the circumſtances under 
which the mortgagor obtained, or was altowed to retain, 

| the 
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iſſue of that marriage, there being proot 
that A, made the conveyance to enable B. 
to get a fortune, though another lady, 
and not the wife he really married, yet 
he ſhall be bound as particeps criminis, 
notwithſtanding that the wife's father had 
notice of the defeaſance before the ſettle- 

ment 


the title. deeds; and therefore, in the caſe of Peter v. Ruſ- 
ſel, 1 Eq. Ca. Ab. g21. pl. 7. 2 Vern. 726. it appearing 
that the mortgagor obtained poſſeſſion of the title-deeds 
from the firſt mortgagee upon a reaſonable pretence, 
Lord Cowper diſmiſſed the bill brought by the ſecond 
mortgagee to poſtpone the firſt, So in Penner v. Jem- 
mett, MSS. 28th June 1785, it appearing that the firſt 
mortgagee had required, and was aſſured by the mort- 
gagor that he had delivered to him, all the title-deeds, 
Lord Chancellor T hurlow held, that there muſt be a 
voluntary leaving of the deeds, to entitle the ſecond 
mortgagee to gain the priority. So in Towle v. Rand, 

2. Bro. Ch. R, 650. which was the mortgage of a 


reverſion, Lord Thurlow, C. decreed for the firſt 


mortgagee. And in Plumb v. Fluit, MSS. 3d Feb. 
1791, the court of Exchequer, in a very ſolemn and 
moſt able judgment, held, upon the general queſtion, 
that the merely leaving of the title-deeds in the poſſeſſion 
of the mortgagor was not of itſelf a ſufficient ground to 


poſtpone the firſt mortgagee. The rule laid down by 


Lord Thurlow, C. may, therefore, be now conſidered 
as the rule of equity; viz. that nothing but a volun- 
tary, diſtin&, and unjuſtifiable concurrence, on the part 
at the firſt mortgagee to the mortgagor's retaining the 
title-deeds, ſhall be a reaſon for poſtponing his priority. 

Ef: 
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ment made (o). So if A. agrees for the 
purchaſe of timber, and he and B. enter 
into a bond that A. his executors and ad- 
miniſtrators, ſhall not cut down timber 
under ſuch a ſize, it comes out that A.'s 
name was only made uſe of for B., B. cuts 
down timber under the ſize, there can be 
no remedy againſt B. upon this bond ; 
but it 1s a fraud upon the ſeller, and re- 
lievable in equity. But this relief is ex- 
tended only to jointures, mortgages, and 
ſuch as come in upon a conſideration, 
and not to a voluntary deviſee (4). 


2 Vero. 239+ Pre. Ch. 35: 


Nr B - * — =a 1 a — —_— +1 ay —ũ— ͤ — — 
2 8 — — < — — he — ens — — — 2 
— — — — - — 
— tow — eee ao eeene Ie CL — 
— — — — > _—_— 


Tt would ill become me, upon a rule ſo reaſonable in 
its application to particular caſes, and ſo fortified by a 
concurrence of authority, to obſerve more than that it 
muſt, if allowed to operate as an univerſal rule, pre- 
clude the poſſibility of a mortgagee being at any time 
certain of his ſecurity ; a conſequence which ſo ſeri- 
_ ouſly affeQs the real property of the country, as to call 
for the intervention of the legiſlature to furniſh ſome 
mean by which its general inconvenience may be 
obviated. But though courts of equity will not, on 
ſuch ground, poſtpone the firſt mortgagee, yet, it ſeems, 
that they will not take from the ſecond mortgagee the 
title-deeds, unleſs the firſt morigagee pay him his mo- 
ney, Head v. Egerton, 3 P. Wms. 279. 


(o) To the principle of this caſe may be referred the 
ſeveral cales in which courts ef equity have held the 
| party 
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party colluding in a miſrepreſentation barred from diſ- 
turbing the claims of ſuch perſons as the law conſiders 
purchaſers for valuable conſideration. See c. 4. f. 11. 


SECTION V. 


OWEVER, where the intent 1s only 

to give damages, equity will not de- 

cree a ſpecific performance (p}; as where 
a fettlement 1s made to the huſband for 
life, remainder to his intended wife for 
life, remainder to the heirs of the body of 
the huſband on the body of the wife, re- 
mainder to his own right heirs, with a 
covenant, that he would not dock the en- 
tail, nor ſuffer a recovery. Although 
this covenant ſeems to be executory, and 
like a covenant, that a man would not 
execute a power to make leaſes, yet there 


p) The caſes of Bagg v. Foſter, and Collins v. Plumer, 
referred to in the margin, are direct authorities in ſup- 
port of this rule of equity : it mult not, however, be 
extended to caſes of articles, or executory agreements, 
for the performance of which a penalty is reſerved. 
The grounds of this diſtinction I have had occaſion to 
conſider, c. 3. ſ. 2. 

I 
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is a difference, where the agreement is 
ſubſequent to the raiſing the power to ex- 
if tinguiſh it, and the caſe here, where all 
5 is in the ſame deed. For the party here 
knew that he had a power to bar the en- 
tail, and therefore agrees to accept of a 
covenant, by which he is to have damages 
only, and not the thing 1 in ſpecie ; tor that 
"n would be to carry it beyond the agree- 
[| (1) Baggy. ment (1). 


Folter, 
1 Ch. Ca. 188, 289. Collins v. Plumer, 1 P. Wms. 104. 2 Vern. 635 


- 
— CCC — — 
* - 


SECTION VI. 


HE agreement ought alſo to be com- 

plete and perfect; for pacta con- 

tractuum præparatoria are not binding 

0 egen, (1), 8 in law (2) or equity (2). As 
(2) Whaley . | if, 


Bagnall, 6 Bro. 
. Whitchurch v. Bevis, 2 Bro. Rep. 559. 


) The rule of law is, actus incceptus cujus per- 
fectio pendet ex voluntate partium revocari poteſt, 
Lord Bacon's Maxims of the Law, Reg. 20. and the 
rule of equity ſcems to be conformable with the rule 
of law; for „if there be general inſtruQions for an 

| agreement, 
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if, upon a treaty of marriage, the father 
and huſband go to counſel, who, hearing 
the propoſals on both ſides, takes down 
minutes or heads of them in writing, and 
gives them to his clerk to draw a ſettle- 
ment; theſe preparatory heads might 
have received ſeveral alterations or add1- 
tions, or the agreement have been entire- 
ly broken off, upon further inquiry into 
the parties circumſtances; and therefore, 
if they marry without the conſent of the 
father, it is at their peril; for there is 
no caſe where an agreement, though 
wrote by the party himſelf, ſhould bind, 
if not ſigned, or in part executed by 


agreement, conſiſting of material circumſtances, to be 
hereafter extended more at large, and to be put into 
the form of an inſtrument, with a view to be figned by 
the parties, and no fraud, but the party takes advan- 
tage of the locus penitentiæ, he ſhall not be compelled 
to perform ſuch an agreement as that, when. he infiſts 
upon the ſtatute of frauds.” P. Lerd Thurlow, C. 
Whitchurch v. Bevis. 


(r) Though the court will, in general, infer the con- 
ſent of the party, from his being preſent at the mar. 
riage ; yet, if he has expreſſed his diſapprobation, and 
endeavoured to prevent its taking place, the court will 
leave the huſband to recover the propoled portion at 
law, Douglas v. Vincent, 2 Vern, 202, 


0 


him 
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170 


(2) Bawdes v. 
Lord Amherſt, 
Pre. Ch. 402. 


(3) Cookes v. 
Maſcall, 2Vern. 
200. (r) 
Haltpenny v. 
Ballett, 2 Vern. 


373. 

Parker v. Ser- 
jeant, Finch's 
Rep. 146. 
Maclean v. Naſh 
Ex. Hil, T. 
1788. 
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him (2). But if the marriage had been 
had upon the foot of this writing, and 
the father had been privy and conſenting 
to it, he ſhould then have been obliged 
to execute his part (g). So in a will, if 
the writing be but a draught, or prepara- 
tion to a teſtament, and not a teſtament 


itlelf, it is without any force, for the teſ- 


tator muſt have animum teſtandi (s). But 


notes taken from the mouth of the de- 


ceaſed of his laſt will, or made by his ap- 

pointment, and read to him, though not 
writ in form of law, were a ſufficient will 
in writing, upon the ſtatutes of 32 and 


(s) It is certainly true, that the animus teſtandi muſt 


be collected from the inſtrument, or the law will not 


conſider it as a will; but it may be material to obſerve, 
that though the writing be not ſigned or witneſſed, it 
is not from the want thereof to be conſidered, as to 
perſonal eſtate, a mere draught ; for though it has nei- 
ther his name nor ſeal to it, nor witneſſes preſent at its 


Publication, yet the writing may operate as a teſtament 


of chattels, if ſufficient proof can be had that it is the 
ator's hand writing, Gedolphin, p. 1. c. 21, ſ. 2. 
and ſo it would have done as to lands, before the ſta- 
tute of frauds, Bate's caſe, Sid. 362. Anon. 2 Leon 25. 


Sce Moore, 177. Dyer, 66. 2 Leon. p. 4. 159. 166. 


1 Mod. 117. 1 Ca. Ch. 248. Finch, 195. 2 Comyns's 
Rep. 451. Swinb. part 7. ſ. 16. 5. Cary v. Atkins, 
2 Bro. Ch. Rep. 1 P. Wms. 10. 529. 5 


34H. 
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34 H. 8 (7) (4). And in wills where the 

deviſes are ſeveral and diſtinct, the per- 
fect is not to be hurt by the imperfett, 
although the teſtator die before the whole 
is finiſhed; for perſeverance, and not mu- 
tation of will, is to be preſumed () (5). 


(:) It ſeems, from the opinion of the court in Naſh 
v. Edmunds, that the will ſhould not take effect, unleſs 
written by the command of the deviſor, or by his con- 
ſent, and by the perſon appointed by the deviſor for 


ſuch purpoſe. Q. If the conſent of the deviſor ſhall 


be inferred from the will being afterwards read over to 
him? See Powell's Law of Deviſes, p. 27. 


(u) It was neceſſary, however, that the particular 
deviſe ſhould be perfect, and put in writing, during 
the life of the deviſor, Cæſar and Like's cale, Dyer, 
72, note 2. | 


SECTION VII. 


AN D wherever there is a demand in 


law or equity, there muſt be a cer- 
tainty af the thing demanded (x), to be 
f adjudged 


(x) This rule is applicable to moſt caſes ; but there 
may be circumſtances under which the ſtrict appli- 
| | cation 


171 


(4) Naſh v. Ed» 
m unds, Co 
Eliz. 150. 


(5) Butler and 
Baker's caſe, 
3 Co. 31. b. 


172 


(1) Hob. 174. 
1 Sid. 270. 
Bromle, v. [ef- 
feries, Pre. R. 
138 2Vern. 415. 
Anon. 5Vin. 
Ab. 521. pl. 32. 
2 Eq · Ca. Ab. 45 
pl. 10. : 
Buxtoa v. Liſter 
3 Atk. 386. 
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adjudged or decreed, or at leaſt a mean 
to reduce it to a certainty (1) ; for, other- 
wiſe, the court will not know how to give 
judgment. The agreement muſt alſo be 
fixed and ſettled, and not wavering and 


revocable; or elſe the repreſentative will 


not be bound by it, if not perfected be- 
fore the parties death. But here are ſe- 


cation of it would lead to injuſtice; and, in ſuch caſes, 
courts of equity will endeavour to enforce the ſpecific 


performance of the agreement, notwithſtanding the 


looſe manner in which the terms of it may be ex- 
preſſed. Thus in Allen v. Harding, 2 E. Ca. Ab. 17. 
pl. 6. the defendant bang curate of Newcaſtle, had 
covenanted to build a Muſe on the glebe land; which 
he afterwards refuſing to do, the plaintiff brought his 
bill for a ſpecific performance. The defendant inſiſted 
on the uncertainty of the agreement, it ſpecifying nei- 
ther the time when the houſe was to be built, nor what 
ſort of a houſe it ſhould be, and therefore ſounding only 
in damages. But per Lord Chancellor, Who can the 
damages go to? ſurely to B. to whom the covenant 
was made. His Lordſhip then obſerved, that the cove- 
nant was deſigned for the benefit of the ehurch ; and 
therefore, if it could poſſibly be ſpecifically performed, 
it ought, and decrced a convenient houſe to be built ; 
and for that purpoſe, each fide to chooſe two com- 
miſſioners, neighbouring gentlemen ; and if they could 
not agree, then to reſort to the ordinary of the dioceſe 
to ſettle the matter between them, See alſo Moſeley 
v. Virgin, 3Vez, Jun. 184. 


veral 
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veral diverſities to be obſerved (2): iſt 
Between a covenant, or other agreement, 
which is perfect and complete, although 
to take effect in poſſeſſion upon a future 
matter precedent; and a covenant and 
agreement incomplete and imperfect, which 
is to be reduced to its perfection by future 
matter ex poſt ſacto; for, in the one caſe, 
the intereſt and eſtate in the land is pre- 


ſently veſted, but in the other not; and 


therefore, it muſt be made perfect in the 
lifetime of the parties, or elſe will not 
bind; for the lien never veſting in the 


anceſtor or teſtator, cannot deſcend upon 


the heir, or devolve to the executor. As, 
if land is rendered by fine to one and his 
heirs, there the land is bound, ſo that he 
cannot alter or deſcat it: and though he, 
to whom the render is made, dies before 
the execution, yet his heir ſhall have it (y). 
But if a man deviſes land to one and his 
heirs, and after the de viſee dies before the 
deviſor, the deviſe is void; for the will 


(y) A fine is now conſidered as completed upon the 
entry of the king's filver ; and if any of the cognizors 
die before the remaining parts of the fine are perfected, 
{ill the fine ſhall operate, 5 Co. 39. a. Farmer's caſe, 


Hob. 320. Cruiſe on Fines, 47, 48. See 2 Inſt. 517. 


Was 


2 


(2) Rector of 
Chidington's 


caſe, 2 Rep. 155+ 
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(2) Brett v. 
Rieden, Plow. 
345. 

Steed v. Berrier, 
1 Freem. 29a, 
293 

Hartopp's caſe, 
Cro. Eliz. 243 
Sempſon v. 
Hornſby, 

Pre. Ch. 429. 
2 Vern. 722 
White v. White, 
Nated in a note 
to Ambroſe v. 
Hodgſon, 
Dougl. Rep. 
34+ 
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was alterable at the pleaſure of the deviſor, 
and the heir cannot be a purchaſer ; be- 
cauſe, by the words, he is appointed to 
take by way of limitation (2). adly, Be- 
tween a covenant, or agreement execu- 
tory, and a grant or bargain which muſt 
take effect, and change the property of 
the thing granted, either preſently and at 
once, or depending upon ſomewhat that 
{hall reduce it to its full effect; and there- 
fore, if A. grant all his woods and under- 
woods growing upon all his manor which 
could conveniently be ſpared, without 
prejudice to the eſtate of his manor, this 
grant is void; becauſe it is uncertain 
which trees may be ſpared, and which 
not, and there is no perſon appointed to 
But if it were a co- 

Vvenant 


(2) If one poſſeſſed of a term for 2000 years, leaſes 
the land to A. without mentioning any term, the grant 
is void for uncertainty, Kerſley v. Duck, 2 Vern. 684. 
But if tenant in fee leale for ſo many years as J. S. 
ſhould name, it would be good, Stukeley v. Butler, 
Hob. 174. So if a man, having ſix horſes in his ſtable, 
grants one of them, but does not ſpecify which, A. in 
1 ach cafe may choole, and when he has made his elec- 
tion, the grant is good; but if he die before he has 
made his election, the grant will never be good, Shep- 


herd's Touchſtone, p. 251. And the ſame reaſons 
i that 
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venant or agreement executory, he might 
have taken trees by force of it, and have 
juſtified ſpecially; averring, that they 
might be ſpared, and put himſelf * 
the jury for it (3). 


that prove, that where the election ereates the inte- 
reſt, nothing paſſes till election, prove alſo, that where 
no election can be made, no intereſt can ariſe, Hob. 


174. 


SECTION VIII. 


UT beſides the bare words of the agree- 
ment, the common law, to prevent 
impoſition, ordained certain ceremonies, 
where an intereſt was to pals ; and there- 
fore appointed livery for things corporeal, 


and a deed for things incorporeal. Yet, 
in equity, where there was a conſideration, 


the want of ceremonies was not regard- 
ed (1). However, in ſormer times, this 
court was very cautious of relieving bare 


parol agreements for lands, not ſigned 
2 5 by 


(3) Stukel:y 
V. Putler, 


Hob. 174 
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by the parties, nor any money paid (a); 
although they would ſometimes give the 
party fatisfattion for the loſs he had ſuſ- 
tained (6b). And now, by the ſtatute of 
29 Car. 2. cap. 9. if an agreement. be by 


parol, or not figned by the parties (c), or 


lomebody 


(a) But if the agreement, though parol, was in part 
performed by one of the parties, it is ſaid equity would 
decree a ſpecific performance, Marquis of Normandy 
Us Duke of Devonſhire, 2 Freem. 216. 


(3) In Denton v. Stewart, MSS. 4th Joly 1786, the 
Maſter of the Rolls referred it to a maſter, to inquire 
what damages plaintiff had ſuſtained by the defendant 


having put it out of his power to perform his agree- 


ment: but I am aware of no other caſe in which ſuch 
an order has been made; the uſual decree being, ei- 
ther a ſpecific performance, or an iſſue quantum dam- 
niſicatus. 


(c) It was determined, very ſoon after the paſſing of 
the ſtatute of frauds, that an agreement, ſigned by one 
of the parties, ſnould be binding on the party ſigning it, 
Hatton v. Gray, 2 Ch. Ca. 165. and in Sir James 


Lowther v. Carill, 1 Vern. 221. the court appears to 
have thought, that one of the parties making altera- 


tions in the draught, and ſending it to the other to exe- 
ente, who did exccute it, would bring the caſe out of 
the ſtatute. But the authority of this latter deciſion 
ſeems to be done away by Lord Macclesfield's decree 
in Hawkins v. Holmes, 1 P. Wms, 770. by which his 


Lordſhip held, that unleſs in ſome particular caſes, 


where 
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ſomebody lawfully authoriſed by them (2), 
it ſuch agreement be not confeſſed in the 
| anſwer, 


where there has been an execution of the contract, by 
entering upon and improving the premiſes, the party's 
ſigning the agreement is abſolutely neceſſary for com- 
pleting it, and that to put a different conſtruction upon 
it would be to repeal it; and his Lordſhip therefore 
held, that the defendant having altered the draught with 
his own hand, was not a ſigning to take it out of the 
ſtatute; though the vendor afterwards executed the 
conveyance, and cauſed it to be regiſtered. But this 


queſtion received more particular conſideration in the 


caſe of Stokes v. Moore, Serjeant's Inn Hall, March t, 


177 


(2) Bawdes v 
Amherſt, 
Pre. Ch. 422, 


1786, which was a ſuit for the ſpecific performance of 


an agreement for the renewal of the leaſe of a houſe 
from Moore and his wife to Stokes. There having 
been ſome difficulty about the terms of the renewal, 
they at length came to an agreement; and defendant 
Moore being called upon to name ſome perſon to pre- 
pare the leaſe, he named a Mr. S. for that purpoſe, and 
wrote certain inſtructions, from which the leaſe was to 


be prepared in theſe words, viz. © The leaſe renewed; 
Mr. Stokes to pay the King's tax; alſo to pay Moore 


24]: a-year, half yearly ; Mr. Stokes to keep the houſe 
in good tenantable repair, &c.” To this bill the de- 
tendants plcaded the ſtatute of frauds ; the plea was 


ordered to ſtand for an anſwer, with liberty to except; 


and the detendants having by their anſwer admitted the 
written inſtructions, one queſtion made on the hearing 
of the cauſe was, whether there was a fufficient ſigna- 
ture by Moore to take this agreement out of the ſta- 
tute ; and for the plaintiff it was infiſted, that Moore 
having written his own name in the body of theſe in- 


Var. | Þ N | ſtructions, 
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anſwer, it cannot be carried into execu- 


tion. But where, in his anſwer, he allows 


the bargain to be complete, and does not 
inſiſt on any fraud (d), there can be no 
: danger 


ſtructions, would amount to fuch a fignature ; and 
that it did not ſignify whether the name was to be 


found at the bottom, or the top, or in the body, of the 


inſtrument, Welford v. Beazley, 3 Atk. 3083. And it 
was likened to the caſes upon wills, in which it had 
been determined, that the teſtator's writing his name 
in the introduction to the will, was a good ſigning 
within the ſtatute : on the other ſide, Hawkins v. 
Holmes was relied upon. The Lord Chief Baron 
and Mr, Baron Eyre, delivered their opinions, and the 
other Barons agreed, that the ſignature required by the 
ſtatute is to have the effect of giving authenticity to 
the whole of the inſtrument ; and where the name is 
inſerted in ſuch a manner as to have that effe*t, it did 
not much ſignify in what part of the inſtrument it was 
to be found, as in the formal introduction to a will. 
But it could not be imagined, that a name inſerted in 
the body of an inftrumeut, and applicable to particular 
purpoſes, could amount to fuch an authentication as 
the ſtatute required; upon which, as well as upon 
another ground, the bill was diſmiſſed. See Mr. Cox's 


Note (1) to Hawkins v. Holmes, 1 P. Wms. 750. 


(a) If a defendant confeſs the agreement charged 
in the bill, there is certainly no danger of fraud or per- 
jury in decreeing the performance of ſuch agreement. 


But it is of conſiderable importance to determine 


whether the defendant be bound to confeſs or deny 


a merely parol agreement not alledged to be in any 
| | part 


— 
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danger of perjury ; becauſe he himſelf has 


taken away the * of proving it (3). (3) Ciojfln x 


8 


Poa. Ch. 208. 


wad v. Tweed, P. re, Ch. 374. See alſo Attorney General v. Day, 1 Vez. 221. Pot- 


ter v. Potter, 1Vez, 441. Gunter v. Halſey, Amb. 586. 


part executed? or, if he do confeſs it, whether he may 
not inſiſt on the Natute, in bar of the performance 
of it ? 


The caſes, upon the firſt point, are many in num- 
ber, various in their circumſtances, and the deciſions 
upon them not immediately reconcileable. I ſhall, 
therefore, conſider them in their principle rather than 
in detail. They who inſiſt that the defendant is bound 
to confeſs or deny the agreement alledged, principally 
rely on the rule of equity, that the defendant is bound 
to confeſs or deny all facts which, if confeſſed, would 
give the plaintiff a claim or title to the relief prayed ; 
and that as equity would decree a parol agreement, 
if confeſſed, the defendant muſt confeſs or deny it. It 
is certainly a general rule in equity, that the defendant 
ſhall diſcover whatever is material to the juſtice of the 
plaintiff's caſe ; but in applying this rule to the caſe of 
a parol agreement, it is previouſly material to aſcertain, . 
whether the ſtatute of frauds has not in ſuch caſe relieved . 
the defendant from this general obligation. The pre- 
vention of frauds and perjuries is the declared object of 
the ſtatute ; and the decreeing of a parol agreement, 
when coritefſed by the defendant, and the ſtatute not 
inſiſted on, is evidently conſiſtent with ſuch object; 
nam quiſque renuntiare poteſt juri pro ſe introdutto. 
But if the defendant be bound to confeſs or deny the 
parol agreement, his anſwer muſt be either liable to 
contradiction, or not liable to contraditiion. If the 


defendant's anſwer be liable to contradiction by evi- 
N 2 f dence 
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| So, if it be carried into execution by one 
4)3:thery. Of the parties (4), as ” delivering pol- 


Staples, 1Vern, ſellion, 


363. 
Pyke v. Williams, oVern. 455. Forcroft v. Lifter, cited in Pyke v. Williams. Lockey v. 
Lockey, Pre. Cb. 510. %% dv. Buck land, 2 Ficem. 268. Gunter v. Halfey, Amb. 586. 


Farl ot Ayles oi dis caſe, 2 Sira. 783. Biuſted v. Colem en, Bunb. 65. Borielt v. Gomelara, 
Bunb. 94. Savage v. Foſter, 9 Mud. 37. Owen v. Davis, 1Vez. 82. Attorney General 


v. Day, 1Vez. 221. Taylor v. Beech, 1 Vez. 297. Potter v. Potter, 1Vez. 441. Lacon 
v. Mertins, 3 At. 4. Whitbread v. Brockhurit, 1 Bro. Rep. 494 Whitchurch v. Bevis, 
2 Bro. R. 566. Den on v. Stewart, MS>. 4th July, 1786. | 


dence aliunde, the evil ariſing from contradictory evi- 
dence, which the ſtatute. propoſed to guard againſt, 
would neceſſarily reſult, If the defendant's anſwer be 
not liable to contradiction by evidence aliunce, the 
rule would furniſh a temptation to perjury, by giving 
the defendant a certain intereſt in denying the agree- 
ment ; ſince, if he confeſſed it, he would be bound to 
veribetn it. If the defendant be bound to confeſs or 
deny the parol agreement inſiſted on by the plaintiff, 
one of the above conſequences muſt neceffarily enſue; 
which of the two 1s likely to prove the moſt mit- 
chievous, were, perhaps, dithcult to decide: for though 
the perjurv, which might take place if contradictory 
evidence were allowed, is an evil of confiderable ze, 
yet the defendant's being liable to be eontradicted, might 
operate as a check on his falfely denving that which 
was truly alledged. It ſeems, however, to have been 
the opinion of Lord Chancellor I hurlow, that the only 
efteti of the ftatute is to preclude the plaintiff from 
reſorting to evidence aliunde, for the pirpole of fub- 
ttantiating a parol agreement denied by the detendant, 
Whitchurch v. Bevis, 2 Bro. Rep. 566. See allo 
Child v. Godolphin, therein cited by Lord C. Thur- 
low. This rule, which, when the agreement is in no 
purt performed, renders the defendant's anſwer con- 
cluſiy e, may certainly, in {ume inſtances, prevent fraud; 


but it is poſſible, that, in other inſMnces, it may en- 
| courage 
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ſeſſion, and ſuch execution be accepted 
by the other, he that accepts it muſt per- 
torm his part ; ſor where there 1s a per- 

formance, 


courage perjury, To ſtrike out the mean by which 
the ſpirit of the ſtatute might be preſerved without 


entrenching on its proviſions, is certainly difficult, 


perhaps impoſſible ; for it is clear that the -ſlatute 
intended to prevent fraud as well as perjury : and it 
cannot be denied, that the refuſing to execute an agree- 
ment deliberately and fairly entered into, merely be- 
cauſe it was not reduced into writing, Is a fraud, 
which a court of conſcience ought to diſcourage ; but 
which it cannot diſcourage, it of ſuch an agreement it 
cannot enforce a diſcovery. It would ill become me 


to purſue this point further; the difficulties which 1 


have ſtated are probably ſufficient to explain and juſtify 
the contrariety of opinion which has prevailed upon 
it. It remains, however, to conſider, whether a de- 
fendant, having confeſſed the agreement alledged, can 
protect himſelf from the performance of it, by inſiſting 
on the ſtatute? This, which is alſo vexata quæſtio, 
is almoſt immediately dependant on the former point : 
for when Lord Macclesfield, in Child v. Godolphin, 
held, that the defendant was bound to conteſs or deny 
the agreement, it ſeems to have been a neceilary conſe- 
quence, that if the detendant confeſſed the agreement, 
he ſhould not be allowed to avail himſelf of the ſtatute ; 
for it he might avail himſelf of the ſtatute, cui bono 
compel him to conteſs or deny the agreement ? See 
Cottington v. Fletcher, 2 Atk. 155. Lacon v. Mar- 
tins, 3 Atk. I. But tee Kingiman v. Kingſman, cited 
in 10 Mod. 404. But it the delendant be not bound to 
conteſs or deny the agreement, it muſt be in reſpect of 

| | the 
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formance, the evidence of the bargain 
does not lie merely upon the words, but 


upon the fact performed (e). And it is 


— 


the ſtatute affording him a good defence el the 
performance of it; and if ſuch be the effect of the 
ſtatute, it ſhould ſeem to be immaterial whether he ſet 
up ſuch defence in the ſhape of a plea, or by his an- 
ſwer; the ſtatute not having preſcribed any mode in 
particular by which a defendant muſt avail himſelf 
of ſuch defence. See Stewart v. Careleſs, cited in 
Whitchurch v. Bevis. It may be material, here to 
obſerve, that even' the caſes which moſt favour the 
opinion that courts of equity may compel the per- 
formance, and conſequently the diſcovery of merely 
parol agreements, require, that the terms of ſuch agree- 
ment ſhould be clear, definite, and concluſive ; and 
therefore, if the court can collect the jus deliberandi, 
or locus pœnitentiæ, to have been reſerved, the con- 
tract ſhall not be conſidered as complete till reduced 
into writing, or in part performed, Whaley ». Bagnel, 
6 Bro. P. C. 45. Whitchurch v. Bevis, 2 Bro. Rep. 
566. 5 | 


(e) To allow a ſtatute, having the prevention of 
frauds for its object, to be interpoſed in bar of the 
performance of a parol agreement, in part performed, 
were evidently to encourage one of the miſchiefs which 
the legiſlature intended to prevent. It is therefore 
an eſtabliſhed rule, that a parol agreement, in part 
performed, is not within the proviſions of the ſtatute. 
See Whitchurch v. Bevis. This exception, however, 
leads to conſiderable difficulties. Part performance is 
clearly a relative term; and in ſtating acts of part 

performance, 


Ch. III. §8. OF TESTIMONY OF ASSENT. 


unconſcionable, that the party, that has 
received the advantage, ſhould be ad- 
mitted to ſay, that ſuch contract was 
never 


performance, the plaintiff muſt neceſſarily ſtate the 
agreement to which he refers. The defendant, by the 
above rule, ſeems bound to conſider the caſe ſtated as 


out of the ſtatute : ſuppoſing him, however, to deny _ 


the acts alledged to have been done in part performance, 


would he be bound to admit or deny the parol zgree- 


ment referred to? or admitting ſuch acts to have been 
done, ſuppoſing him to deny the agreement, or the 
terms of the agreement, to which ſuch acts are referred 
in part performance; would the plaintiff, in the latter 
caſe, be at liberty to reſort to evidence aliunde, in order 
to ſubſtantiate ſuch parol agreement ? 


In the firſt caſe, I conceive that the plaintiff would be 
intitled to go into evidence, toſhew that the atts alledged 


were actually done; and if he ſucceeded in this particu- 


lar, it ſeems to follow as a neceſſary conſequence, that 
he might prove the agreement to which ſuch acts re- 
terred : but ſuppoſe the plaintiff not to be able to prove 
the agreement, the terms of it being confined to his 


and the defendant's knowledge, would he be intitled 


to a diſcovery from the defendant ? If the defendant 
be bound to diſcover ſuch agreement, merely becauſe 


the plaintiff had alledged it to have been in part per- | 


formed, the plaintiff might, by alledging what was falſe, 
be placed in a better fituation than he would have been 
in if he had ſtated the truth. But it would be difficult, 
in a court of conſcience, to maintain, that falſehood can 
intitle to ſuch an advantage: for the puryole of inveſti- 


* gating the point, I will, however, aſſume, agrecably to 


the 


4 


184 


A TREATISE OF EQUITY. Bock I. 


never made. So, if the ſigning by the 


(5) Sir G. Max- 
well v. Monta- 
cute, Pre. Ch. 


other party, or reducing the agreement 


into writing, be prevented by fraud, it 
may be = (5). And though parol 


AgTeœe- 


526. 
dee alſo Sellack v. Harris, 5 Vin. Ab. 52 1. pl. 31. Thynn v. W 1 Vern. x96, 


the deciſion in the E. of Aylesford's caſe, 2 Stra. 78g. 


and the opinion of Lord Thurlow in Whitchurch v. 
Bevis, that the defendant is bound to diſcover whether 
he entered into ſuch parol agreement or not. Suppoſe 

the defendant to have confeſſed the agreement, deny- 
ing, however, the acts alledged in part performance of 
it. Where plaintiff alledges part performance, it 1s aſ- 
ſumed, that defendant cannot plead the ſtatute ; and 
when the ſtatute cannot be pleaded, it ſhould ſeem that 


it cannot be inſiſted upon by the anſwer : but where 


the ſtatute is not inſiſted on, it ſeems admitted, that a 


parol agreement confeſſed ſhall be decreed to be per- 


formed: it would follow in the above ſuppoſed caſe, 
that the plaintiff would be relieved from the neceſſityof 
proving the acts alledged 1 in part performance ; for cui ; 


bono put him upon proving the part performance of an 


agreement confeſſed, the admiſſion of the agreement 
being alone a ſufficient circumſtance to entitle him to 


a decree? This advantage might encourage the plain- 


tiff untruly to alledge a part performance; but I know 


no mean by which the objection can be obviated ; for 


if the agreement be in part performed, it is but reaſon- 
able that it ſhould be completed, and to that the de- 
fendant's diſcovery may be material; and whether it 
was or was not in part performed, is a point which 


clearly the defendant may eſtabliſh by evidence ali- 


unde. I have adverted to another difficulty which 
| may 
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* 


agreements are bound by the ſtatute, and 
agreements are not to be part parol, and 
part in writing; yet a depolit, or col- 
| lateral 


may ariſe from the rule, than an agreement in part per- 
formed is not within the ſtatute of frauds. The caſe 
I ſtated ſuppoſes the defendant to admit certain acts to 
have been done; but dentes that they were done in part 
performance of any agreement; or inſiſts that the terms 
of the agreement, of which they were done in part 
pertormance, were not ſuch as ſtated in the bill. 


There are various adts which are conſidered to 
amount to a part performance of a parol agreement, 
and ſome of them are of a nature which neceſſarily 
implies ſome agreement ; as where a man is let into 
poſſeſſion, the poſſeſſion muſt be referred to ſome title; 
but to what can it, unleſs to the agreement of one 
having right to confer a title? In ſuch a caſe it might 
be conſiſtent with the proviſions of the ſtatute to allow 
evidence, to explain the agreement which led to the 
poſſeſſion, though the defendant denied that there was 
any agreement upon the ſubject; but if the att alledged 
in part performance be of a more doubtful nature, as 
retaining poſſeſſion after the expiration of a leaſe: in 
ſuch caſe, if the defendant denied having agreed to 
grant a new leaſe, or to grant it on the terms alledged, 
it ſeems very difficult to determine, whether the plain- 
tiff ought, or ought not, in reſpect of the admiſſion 
of the acts alledged, to be allowed to prove a parol 
agreement by evidence aliunde. See Mortimer v. Ord- 
hard, 2 Vez. Jun. 243. 


This 
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lateral ſecurity for the performance of 
the written agreement, 1s not within the 
(5) Hates v. purview of the {tatute (6). 


Cole, 2 Vern. 
617. Rufſell v. Ruſſell, 1 Bro. Rep, 269. Huxford v. Carpenter, 19th April 1785, Mss. 
but ſee Brandon v. Bowles, contra. 25 Nov. 1713. | 


This note is already drawn out to a greater length 
than I intended ; and as the enumeration of difficulties, 
without ſuggeſting the means to remove or leſſen them, 
is little likely to be acceptable, I ſhall cloſe this note 
with a few diſtindtions upon the queſtion, what acts 

amount to a part performance? The general rule is, 
that the acts muſt be ſuch as could be done with no 
other view or deſign than to perform the agreement, 
and not ſuch as are merely introductory, or ancillary to 
it, Gunter v. Halſey, Amb. 586. Whitbread v. Brock- 
hurſt, 1 Bro. Rep. 412. See Wills v. Sradling, 3 Vez. 
Jun. 379. Pyon v. Blackburn, 3 Vez. Jun. 34. The 
giving of poſſeſſion is therefore to be conſidered as an 
act of part performance, Stewart v. Denton, MSS. 4th 

July 1786; but giving directions for conveyances, and 
going to view the eſtate, are not, Clerk v. Wright, 
1 Atk. 12. Whaley v. Bagnal, 6 Bro. P. C. 45. Pay- 
ment of money is alſo ſaid to be an act of part per- 
formance, Lacon v. Martins, 3 Atk. 4. But it ſeems 
that payment of a ſum, by way of earneſt, is not, Sca- 
good v. Meale, Pre. Ch. 560. Lord Pengall v. Roſs, 
2 Eq. Ca. Ab. 46. pl. 12. Simmons v. Cornelius, 1 Ch. 
Rep. 128. But ſee Voll v. Smith, 3 Ch. Rep. 16. & 
Anon. 2 Freem. 128. 
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SECTION IX. 


80 where, in conſideration of the agree- 


ment, the plaintiff had expended great 


ſums of money about the premiſes, and 
charged that part of the agreement was, 
that the agreement ſhould be put into 
writing (J); there is a difference to be 


taken, where the money was laid out in 


laſting improvements, and where for 


{f) In Leak v. Morrice, 2 Ch. Ca.,x45. the Lord 
Keeper over- ruled a plea of the ſtatut ds, on the 
ground of its having been agreed, that the terms of the 
contract ſhould* be put into writing; and in Hollis v. 
Whiting, 1 Vern. 151. the want / of ſuch circumſtance 
was held fatal to the agree 
alledged that he had expendefd conſiderable ſums on the 
| premiſes on the faith of it, "But in the caſe of Seagood 
v. Meale, Pre. Ch. 36 ½ it is ſaid, that © where a 
man, on promiſe of a leafe to be made to him, lays out 
money on improvements, he ſhall oblige the leſſor af- 
terwards to execute the leaſe, becauſe it was executed 
on the part of the leſſee.” This dictum is ſanctioned 
by the ſpirit of equity, and ſeems to do away the deci- 
ſions which require, even under the circumſtance of 
the premiſes being improved, an averment of its being 
part of the parol agreement that it ſhould be reduced 
into writing. 


fancy 


, though the plaintiff 
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fancy or humour (g) (1). And it is clear 
that a bill would hold, ſo far as to be re- 
ſtored to the conſideration money ex- 
pended in valuable improvements ; for a 
leaſe, though void for want of legal cere- 
monies, yet is a ſufficient colour to poſ- 
ſeſs (+). - But the difficulty ſeems to be, 
that the act makes void the eſtate, but 
does not ſay that the agreement itſelf ſhall 


be void. So that, poſſibly, a man may 


recover damages for the non-performance 


of it, and then there is no doubt to decree 
it in equity (7). So where the plaintiff, 
purſuant to a parol agreement for a build- 


ing 


(F) The principle of this diſtinction extends to pur- 
chaſers for valuable conſideration, and without notice 
of an adverſe title, Edlin v. Bateley, 2 Lev. 152. 


Thomlinſon v. Smith, Finch, 378. 


(hb) This rule ſeems now to prevail, even in 
courts of law; it having been held, that a plaintiff in 
ejectment ſhall not be allowed to recover againſt ſuch 
an equitable title, as would be ſpecifically decreed in 
equity, Weakly ex dem, Yea». Bueknell, Cowp. 472. 
But it may be material to remark, that or this decifion 
being referred to in Lowther w. Andover, 1 Bro. Rep. 


397. Lord Thurlow, C. expreſſed his I and 


equity will, under particular circumſtances, enforce 


doubted the law of it. 


(i) It is certainly a — rule, that courts of 


the 
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ing leaſe, proceeded to pull down part, 


and build part, and before any leaſe ex- 


ecuted, the owner of the ſoil died, equity 
will decree a building leaſe to be made 
according to the agreement (2). But the 
execution in part muſt be valuable and 
meritorious. Nor is giving 38. or 10s. 
earneſt, &c. {uthcient (g); but, in theſe 
cales, an action at law muſt be brought, 
and damages only recovered. For when 
this court does aſſiſt the common law, and 


_ enforce the performance of the agree- : 


ment in ſpecie, it does it upon important 
reaſons, viz. when otherwile, there would 
be a great burthen and penalty upon the 
party, if, having performed part, by 
which he himſelf has a loſs, and the other 
a benefit, he ſhould not have a xeciprocal 
performance (4). 


the ſpecific performance of agreements, for the non- 
performance of which the party would be intitled to 
damages at law: but as the decreeing of ſpecific per- 
formance is in the diſcretion of the court, it muſt not be 
_ conſidered as an univerſal rule; for it the plaintiff's 
title be involved in difficulties which cannot be imme- 
diately removed, equity will not compel the defendant 
to take a conveyance, though, perhaps, he might at law 
be ſubject to damages for not completing his purchaſe. 
End See 


(2) Foxcroft v 
J.iſter, cited 1a 
Pike v. Wil- 
hams, 2 Vein. 
450. 

(3) Seagond 

V. Meale, I' e. 
Ch. 569. 
Pengall v. Roſs, 


2 Eq. Ab. 46. 


pl. 12. 
Simmons v. 
Cornelius, 


(40 Se: e 1. 
ſ. 5. „% 0 


— CCI ao < 


; 
| 
: 
If 
11 
) 
* + 
ii 
If 
fr 
[1.401 
9 
ti 
Hf 
if 3 
14 
14 
Wi 
Py 
'; 
1 
n, 
ta! 
Has |! 
1 | 
1 
. 
i 
140 
£4 FO 
03897; 
$1 57) 
$34 
; 
1 
1 
„ 
' 
: * 
we 
14 7 F? . 
I 
117 $ 
„ 
„ 
1 
1 r 
1 
I 
. it 
: f : 
i 
HY! 
14 
13 
; 
1 
il 
is. 
{;is! 
4 1 
4 
1 
5 
| { 
1 
1“ 
11 
"it 
1 
4 
vil | 
. 
. 
16 
1 
5 
{1 
Fit 
10 
55 
6 
if! 
"7. 
2 
1 
E. 
\ "Wi 
100 
1 
bo (+ 
$0 
; 
[871 
iS? 
Wi: ; 
: 


— 
— 


„% A TREATISE OF EQUITY. Book 1. 


See Marlow v. Smith, 2 P. Wms. 198. Lyddel v. 
Weſton, 2 Atk. 19. Shapland v. Smith, 1 Bro. R. 75. 
Cooper v. Denne, 1 Vez. Jun. 565. | 


SECTION X. 


HERE is another branch of the ſta- 
ci) Seck. 4. tute (1), which reſtrains marriage 
agreements, not made in writing, and 


ſigned by the party (/). But an agree- 
ment by letter (4) takes it out of the 


— TR (2); for this is a writing ſigned by 
2 Ventris, 361. | him. 


Moor v. Hart, i 
2 Ch. R. 147. 1 Vern. 110. Wanckford v. Fotherley, 2 Vern. 322. Anon. Skin. 142. 


(/) The ſtatute does not extend to mutual promiſes 
to marry, but relates only to contracts in conſidera- 
tion of marriage, Cooke v. Baker, Buller's Ni. Pri. 


280. 4to ed. 


() A letter not only takes an agreement in conſi- 
deration of marriage out of the ſtatute, but alſo, as be- 
fore obſerved, agreements reſpeQing lands, &c. Ford 
v. Compton, 2 Bro. Ch. R. 32. Tawney v. Crowther, 
3 Bro. C. R. 318. : but whenever a letter is relied on 
as evidence of an agreement, ii muſt be ſtamped before 
it can be read, Ford v. Compton. It mult alſo dif. 
tinctly furniſh the terms of the agreement, Seagood v. 
Meale, Pre. Ch. 8 Str. 426. Clark v. Wright, 

1 Atk- 


» 
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him. As to that clauſes; which relates to 


the writing, ſigning, and atteſting of 
wills (/), it is ſaid, that the ſigning of 
| the 


1 Atk. 12. ; Brodie v. S. Paul, 1 Vez. ſun. 326. or it 
muſt at leaſt refer to ſome written inſtrument, in 
which the terms are ſet forth, Tawney v. Crowther, 
It muſt likewiſe appear, that the other party accepted 


{ſuch terms, and acted in contemplation of them : if, 


therefore, the huſband was, at the time of the marriage, 
ignorant of the promiſe contained in the letter, equity 
will not decree upon it, Ayliffe v. Tracey, 2 P. Wms. 

65. Neither will equity decree a portion upon a pro- 
miſe in a letter, it the defendant appear in the ſame 
letter to have endeavoured to prevent the marriage, 
though he was afterwards preſent at it, Douglas v. Vin- 
cent, 2 Vern. 202. Q Whether courts of equity will 
decree an agreement entered into by letter, if a deed 
appear to have been afterwards framed, but not ex- 
ecuted, varying the terms expreſſed in the letter? See 
Cokes v. Maſcal, 2 Vern. 34. or if the terms be varied 
by parol ? See Jordan v. Sawkins, 3 Bro. Rep. 388. 
And as a letter, ſetting forth the terms of an agree- 
ment, takes the agreement out of the ſtatute, it being a 
ſufficient ſigning; ſo, it ſeems, it is a ſufficient ſigning, 
if a perſon, knowing the contents, ſubſcribe the deed as 
a witneſs only, Welford v. Beazeley, 3 Atk. 50g. 


(J The clauſe referred to is the 5th ſection of the 


ſtatute, which enacts, that “ all deviſes and bequeſts 


of any lands or tenements, deviſeable either by force 
of the ſtatute of wills, or by this ſtatute, or by force of 
the cuſtom of Kent, or the cuſtom of any borough, or 
any other particular cuſtom, ſhall be in writing, and 

| ſigned 
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the deviſor, in the preſence of the wit- 


neſſes, is not neceſſary. And this ſtatute, 
and 


ſigned by the party ſo deviſing the ſame, or by ſome 
ether perſon in his preſence, and by his expreſs direc- 
tions, and ſhall be atteſted and ſubſcribed in the pre- 
ſence of the ſaid deviſor, by three or four credible wit- 
neſſes, or elſe they ſhall be utterly void, and of no 
effect.“ See Wild's caſe, 6 Rep. 16. 17. as to the rea- 
ſon why deviſes were not allowed, except by ſpecial 
cuſtom, by the common law. The above clauſe re- 
quiring the deviſe to be ſigned by the teſtator, or by ſome 
other perſon in his preſence, and by his expreſs direction, 
has frequently led to the queſtion, what ſhall be con- 
ſtrued a ſigning ? The firſt caſe, in which this queſtion 
was raiſed, was Lemayne v. Stanley, 3 Lev. 1. 1 Eq. 
Ca. Ab. 40g. in which.caſe it was determined, that if 
the teſtator write the will with his own hand, though he 
does not ſubſcribe his name, but ſeals and publiſhes 
it, and three witneſſes ſubſcribe their names in his pre- 
ſence, it is a good will; for his name being written in 
the will, it is a ſufficient ſigning, and the ſtatute does 
not direct, whether it ſhall be at the top, bottom, &c. 
But from the caſe of Right leſſee of Cater v. Price, 
Dougl. 229. it may be -nferred, that the above deci- 
ſion will apply only to thoſe cafes where the teſtator 
appears to have conſidered ſuch fgning ſufficient to 
ſupport his will, and not to thoſe, where the teſtator 
appears to have intended to ſign the inſtrument in form. 
In the caſe of Right v. Price, the will was prepared in 
five ſheets, and a ſeal affixed to the laſt, and the form 
of atteſtation written upon it ; and the will was read 
over to the teſtator, who ſet his mark to the two firſt 
thoets, and attempted to ſet it to the third, but being 
unable, 
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and that of inteſtates, were drawn up by 


C. ]. "_ and the Judge of the Pre- 
rogative 


unable, from the weakneſs of his hand, he ſaid his could 
not do it, but that it was his will; and on the follow- 
ing day, being aſked if he would ſign his will, he ſaid 
he would, and attempted to ſign the two remaining 
ſheets, but was not able. Lord Mansfield obſerved, 
that the teſtator, when he ſigned the two firſt 
| ſheets, had an intention of ſigning the others, but 
was not able. He therefore did not mean the ſignature 
of the two firſt as the ſignature of the whole will: 
there never was a ſignature of the whole.” The next 
doubt that occurred upon this point was, whether the 
teſtator ſealing his will was not a ſigning within the 
ſtatute ? and in Warneford v. Warneford, 2 Stra. 764. 


Lord Raymond is reported to have held, that it was; 


and of the ſame opinion three of the judges appear to 
have been, in Lemayne v. Stanley : but in Smith v. 
Evans, i Will. 313. ſuch opinion was ſaid to be 
very ſtrange doctrine; for that if it were ſo, it would 
be eaſy for one perſon to forge any man's will, by only 
torging the names of any two obſcure perſons dead ; 
for he would have no occaſion to torge the teſtator's 
hand. And they ſaid, “if the ſame thing ſhould come 
in queſtion again, they ſhould not hold, that ſealing a 
will only was a ſufficient ſigning within the ſtatute,” 

But in the caſe of Gryle v. Gryle, 2 Atk. 176. Lord 
Hardwicke ſeems to have thought, that 2 without 
ſigning in the preſence of a third witnels, the will hav- 
ing been duly executed in the preſence of two, would 
have been ſufficient to make it a good will. Upon the 
atteſtation of a will, many queſtions have alſo ariſen. 
The firſt ſeems to have been, whether the witneſſes 


Vot. 1. O muſt 
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rogative Courts (n). And there are many 


things in them that are according to the 


plan 


muſt atteſt the ſigning by the teſtator ? and, upon this 
point, the ſtatute not requiring the teſtator to ſign his 
will in the preſence of the witneſſes, it has been held 
ſufficient, if the teſtator acknowledge to the witneſſes 
that the name is his, Stonehouſe v. Evelyn, g P. Wms. 
253. Grayſon v. Atkinſon, 2 Vez. 454. and Smith 
v. Codron, 7th July 1732. cited in Grayſon v. Atkin- 
ſon. See alſo Dormer v. Thurland, 2 P. Wms.-510. 
See alſo Peal v. Ongley, Comyn's Rep. 197. Ellis v. 
Smith, 1 Vez. Jun. 11. The next queſtion reſpetting . 
the atteſtation was, what ſhall be conſtrued a figning 
in the preſence of the teſtator ? and upon this point, 
which firſt came into conſideration in Longford v. 
Eyre, 1 P. Wms. 740. Lord Macclesfield held, that 
« the bare ſubſcribing of a will by the witneſſes 
in the ſame room, did not neceſſarily imply it to be 
in the teſtator's preſence ; for it might be in a corner 
of the room, in a clandeſtine, fraudulent way, and 
then it would not be a ſubſcribing by the witneſs in 
the teſtator's preſence, merely becauſe in the ſame 
room ; but that here, it being ſworn by the witnels, 
that he ſubſcribed the will at the requeſt of the teſta- 
trix, and in the ſame room, this could not be fraudu— 
lent, and was therefore well enough.” So in the caſe 
of Shires v. Glaſcock, 2 Salk. 688. the teſtator having 
defired the witneſſes to go into another room, ſeven 


yards diſtant, to atteſt it, in which room there was 


a window broken, through which the teſtator might 
have ſeen, the atteſtation was held good; for that it 
was enough that the teſtator might ſee the witneſſes 
ſigning, and that it was not neceffary that he ſhould 

actually 
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plan of the civil law; and the conſtruc- 


tions have been accordingly (3). And 
there 


actually fee them. See alſo Davy and Nicholas v. 


Smith, 3 Salk. 305. And Lord Thurlow, C. in Caſ- 
ſon v. Dade, 1 Bro. Ch. R. 99. relying upon the au- 


thority of Shires v. Glaſcock, inclined to think a will 


well atteſted, where the teſtatrix could ſee the wit- 
neſſes through the window of her carriage, and of the 
attorney's office. But the above caſes turned upon 
the circumſtance of the teſtator being in a ſituation 


which allowed of his ſeeing the witneſſes ſign ; if, 


therefore, he be in a poſition in which he cannot 
ſee the ſigning, it ſeems ſuch atteſtation would not 
be a compliance with the ſtatute, Eccleſton v. Pally, 
Carth. 79. Holt's Rep. 222. Broderick v. Bro- 
derick, 1 P. Wms. 239. Machell v. Temple, 2 Show. 
288. And in the caſe of Hands v. James, Comyns's 
R. 531. it was determined, that the queſtion, whether 
prelent or not, was a fact for the conſideration of the 
jury upon all the circumſtances of the caſe. See 
alſo Croft v. Pawlett, Stra. 1109. It ſeems alſo to 
have been a queſtion, whether the witneſſes ſhould. 


not atteſt the will in the preſence of each other? But 


it was determined, very ſoon after the ſtatute, that 
though the witneſſes muſt all fee the teſtator ſign, or 
acknowledge the ſigning, yet-that they may do it at 
different times, Anon. 2 Ch. Ca. 109. Freem. 486. 
Cook v. Parſon, Pre. Ch. 185. Jones v. Lake, cited 
2 Atk. 177. Bond v. Sewell, 3 Burr. R. 1773. It 
may be proper, in this place, to obſerve, that as the 
object of this clauſe of the ſtatute of frauds was to pre- 


vent thoſe impoſitions which had been prattiſed on per- 


ſons in extremis, that it is the duty of perſons atteſting 
O2 wills 
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(3) Gilb. Rep. 
261. 
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(4) Watts v. 


Ball, 1 P. Wms. 
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there is the ſame rule of property in equity 
as in law (4); and the ſame ex poſition of 
the 


wills of lands, to be ſatisfied as to the ſanity of the teſ- 


tator ; for unleſs he be ſane, he cannot be ſaid to have 
a diſpel ing mind, which is of the very eſſence of a will 

and on this account, the ſanity of the teſtator maſt 
be proved; and therefore, if a bill be brought to eſta- 


bliſh a will againſt an heir, all the witneſſes, if living, 


muſt be examined as to the ſanity of the teſtator, Ogle 
v. Cook, 1 Vez. 177. Grayſon v. Atkinſon, 2 Vez. 454- 

Townſend v. Ives, 1 Wilſon's Rep. 216. And ſo 
ſtrictly do courts of equity infiſt upon this rule, that 
they will not diſpenſe with it, though the heir at law, 
by his anſwer, ſtate that he believes the will to have 
been duly made, &c. Potter v. Potter, 1 Vez. 274. ; 
and a compliance with it is the more neceſſary, as the 
court will ſet aſide a will, on account of the inſanity, 
even atcer 40 years poſſeſſion under it, and that, too, 
againſt a purchaſer, Squire v. Perſhall, 8 Vin. Ab. 169. 
pl. 1g. It may be material, in this place alſo, to con- 
ſider who are intended by credible witneſſes. The epi- 
thet credible, ſays Lord Mansfield, © has a clear preciſe 
meaning: it is not a term of art, appropriated only to 
legal notions, but has a hgnification univerſally re- 
ceived. It is never uſed as {ynonimous to competent. 

When applied to teſtimony, it preſuppoſes the evidence 
given,” Wyndham v. Chetwynd, 1 Burrow's R. 417. 
But it ſeems, that formerly the judges were very 
ſtrict in regard to the credibility of the witneſſes ; for 
they would not allow any legatee, nor, by conſequence, 
a creditor, where the legacies and debts were charged 
on the real eſtate, to be a competent witneſs to the de- 


viſe, as being too deeply concerned in intereſt not to 
wiſh 
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the ſtatute law ( 1). And the rather, be- 


cauſe it is a ſtatute of frauds, which it is 


the 


wiſh the eſtabliſhment of the will; for if it were eſta- 
bliſhed, he gained a ſecurity for his legacy or debt ; 
whereas, otherwiſe, he had no claim but on the per- 
ſonal aſſets, 2 Bla. Com. 377. FHelier v. Jenings, 
1 Freem. 510. Comyns's Rep. gr. 1 Lord Raymond, 
50g. Carth. 514. (See alſo Lord Mansfield's obſer- 
vations on this caſe, in Wyndham v. Chetwynd.) 
Holdfaſt ex dem. Anſtey v. Dowſing, 2 Str. 1253. 
„ Theſe determinations, however, alarmed many pur- 


chaſers and creditors, and threatened to ſhake moſt of 


the titles in the kingdom that depended on deviſes by 
will. For, if the will was atteſted by a ſervant to 
whom wages were due, by the apothecary or attorney, 
whoſe very attendance made them creditors, or by the 
miniſter of the parith, who had any demand tor tithes 
or eccleſiaſtical dues (and theſe are the perſons moſt 
likely to be preſent in the teſtator's laſt illneſs) ; and 
if, in ſuch caſe, the teſtator had charged his real eſtate 
with the payment of his debts, the whole will, and 
every diſpoſition therein, ſo far as related to real pro- 


perty, were held to be utterly void. This occaſionesd 


the ſtatute 25 G. 2. c. 6. which reſtored both the com- 
petency and credit of ſuch legatees, by declaring 
void all legacies given to witneſſes, and thereby re- 
moving all poſſibility of their intereſt affecting their 
teſtimony, The ſame ſtatute likewiſe eſtabliſhed the 
competency of creditors, by directing the teſtimony of 
all ſuch creditors to be admitted ; but leaving their 
credit (like that of all other witneſſes) to be conſidered, 
on a view of all the circumſtances, by the court and 
Jury before whom — will ſhall be conteſted ; and 

accordingly, 
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the proper buſineſs and juriſdiction of a 
court of equity to ſuppreſs. 


ka, in Wyndham v. Chetwynd, 1 Burrows, 
414. the teſtimony of three witneſſes, who were cre- 
ditors, was held to be ſufficiently credible, though 
the land was charged with payment of debts. ; and the 
reaſons given on the former determinations were ſaid 
to be inſufficient,” 2 Bla, Com. 377. 378. and in the 


caſe of Brograve v. Winder, 2 Vez. Jun. 6g2. a wit- 


neſs not intereſted at the time of the execution of the 
will, but intereſted at the time of his examination, was 
held to be competent. It may be proper here to re- 
mark, that a codicil, though not atteſted, has, in ſome 
caſes, been conſidered as part of the will, ſo as to charge 
real eſtate, as where the will, duly atteſted, charged real 

eſtate with the payment of legacies ; it was held, that 
legacies, bequeathed by codicil not atteſted, were well 
charged by the real eſtate, Brudenell v. Boughton, 
2 Atk. 268. Hannis b. Packer, 556, Hahergham v. 


Vincent, 2 Vez. Jun. 204. Buckeridge v. Ingram, 


2 Vez. Jun. 665. becauſe they were not deviſed out 
of land like a rent, but only ſecured by land which was 
before well deviſed, Hyde v. Hyde, 1 Eq. Ca. Ab. 409. 
Q. Therefore, it the bequeſt of a legacy by an unat- 
teſted codicil, can be incorporated in the will ſo as to 
charge the real eſtate, if the perſonal eſtate be by the 
will expreſsly exempted, and the real eſtate be made 
primarily applicable to the payment of legacies ? 


(n) The ſtatute of frauds is often ſuppoſed to have 
been made upon great conſideration : on an attentive 
peruſal, however, it will not appear to have been very 
accurately penned. It ſeems to be univerſally under- 
ſtood to be the meaning of the ſtatute, that the teſtator 


3F muſt : 


* 
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muſt 0 igen in the preſence of the ſubſcribing witneſſes ; yet 
there is no expreſs proviſion for that purpoſe in the 
clauſe (1. 5.) deſcribing the ſolemnities which are to 
attend the execution. It is as univerſally underſtood, 
that an expreſs written revocation muſt be executed 
with the ſame ſolemnities as an original will ; but in 
the clauſe (ſ. 6.) relative to ſuch revocations, the ſub- 
ſcription of the witneſſes is not directed; while, on the 


other hand, the figning by the teſtator in their preſence, - 


is, in ſuch caſe, expreſsly preſcribed.”* See Mr. Doug- 
las's note to his report of Right v. Price. The firſt 
part of this obſervation ſeems alſo to have oecurred to 
Mr. Juſtice Forteſcue Aland, in Stonehouſe v. Evelyn, 
3 P. Wms. 254. See alſo Onions v. Tryer, 1 P. Wms. 
344. As to implied revocations, ſee Goodtitle v. Ot- 


way, 7 T. _ 415. 


(n) And therefore equity, in the deviſe of a truſt, 
will require a ſtrict obſervance of all thoſe requiſites 
which are preſcribed by the ſtatute as neceſſary to 
deviſes of land, Wagſtaff v. Wagltaff, 2 P. Wms. 261. 
But if the deviſor be prevented by the fraud of the 
heir from making, or from completely executing, or 
from republiſhing his will, equity will convert the 
heir into a truſtee for the deviſee. See Sellack v. Har- 


poi Ab. 12 pl. 31. Vane v. Fletcher, 1, P. Wms. 
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SECTION XI. 


ND it has been ſaid, that where there 
1s a written agreement, the whole 
ſenſe of the parties is preſumed to have 


(1) Cheney's 

caſe, 5Co. 68 been compriſed therein (1), and it would 
nan, be dangerous to make any addition (o) in 
Chriſtmas, Sel. | caſes 
Ca. Ch. 20. 


Lord Irnham v. Child, 1 Bre. Rep. 92. 


(e) Where an agreement in writing is executed, | 
were not only againſt the expreſs proviſions of the ſta- 
tute of frauds, but alſo againſt the policy of the com- 
mon law, to allow of parol evidence, for the purpoſe 
of adding to, or varying the terms of the agreement, 
Partriche v. Pawlett, 2 Atk. 383. Tinney v. Tinney, 
3 Atk. 8. Binſted v. Coleman, Bunb. 65. Meers v. 
Anſell, 3 Wilf. 275. Hare v. Sherwood, 3 Bro. R. 
168. Bridges v. Ducheſs of Chandos, 2 Vez. Jun. 
417. : but if it be alledged, that ſome material part of 
the agreement was omitted by fraud, or that the inten- 

tion of the parties was miſtaken and miſapprehended 
by the drawers of the deed, in ſuch caſes, it ſeems, 
evidence will be admiſſible, even though the agree- 
ment be executed. Langley v. Brown, 2 Atk. 203. 
Towers v. Moor, 2 Vern. 98. Hill v. Wiggett, 
2 Vern. 547. Harvey v. Harvey, 2 Ch. Ca. 180. 
but Q. Whether there muſt not be ſome writing to 
proceed upon, Doran v. Roſs, 3 Bro. Ch. Rep. 27. 
a fortiori—will ſuch evidence be admiſſible, where the 
agreement is executory ? Joynes v. Stratham, 3 Atk. 
388. Baker v. Paine, 1 Vez. 456. It may be materia! 
to obſerve, where evidence dehors the deed is ad- 
| | mitted 
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cales where there does not appear any 
fraud in leaving out any thing. Let 
if, by rr it appears that a ſettlement 

was 


mitted to ſhew what was the conſideration of the 


agreement, that the conſideration to be proved muſt 


be conſiſtent with the conſideration ſtated ; as in Rex 

v. the Inhabitants of Scammonden, 3 Tem Rep. 474. 
Fulbeck's Parallel, p. 9: and if the deed ſpecify the 
conſideration to have been a ſum of money, evidence is 
not admiſſible, in order to ſuperadd another conſidera- 
tion, as natural love and affection, &c. Clarkſon v. 
Hanway, 2 P. Wms. 204. Peacock v. Monk, 1 Vez. 
128. Nor, if the conſideration fail, can evidence be 
admitted to ſupport the conveyance as a gift, Bridge- 
man v. Green, 2 Vez. 627. Ramſden v. Jackſon, 
1 Atk. 294. Hawes v. Wyatt, 3 Bro. Rep. 156. ; 
and though the deed ſpecity a particular conſideration, 
and © other conſiderations,” generally, no confidera- 
tion but that expreſſed ſhall be intended, Lacey v. 
Whatſton, Cro. Eliz. 343. but Q. whether other 
conſiderations might not be proved? LI do not propoſe, 
in this place, to conſider the caſes in which parol evi- 


dence is admiſlible to explain a will ; it may therefore. 


be ſufficient to ſtate generally, that parol evidence is 
admiſſible for the purpoſe of explaining a latent ambi- 
guity, either in a deed or will, Lord Bacon's Maxims, 
rule 23. Fonnereau v. Poyntz, 1 Bro. Rep. 472. 
Maybank v. Brooks, 1 Bro. Rep. 84. ; and alſo tor 
the purpoſe of rebutting an equity or truſt raiſed by 
implication, Petit v. Smith, 1 P. Wms. 7. Lady Glan- 
ville v. Ducheſs of Beaufort, 1 P. Wms. 114. Gainſbo- 
rough v. Gainſborough, 2 Vern. 252. Lamplughv. Lam- 
plugh, 1 P. Wms, 113. Littlebury v. Buckly, cited 
2 Vern. 
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(2) Honor v. 
Honor, 2 Vern, 
658. 

1 P. Wms. 123. 
Weſt v. Erriſſey, 
2 P. Wms. 349 
4 Bro. P. C. 


327 n | 
Koberts y. Kingſley. 4 Vez. 238. 
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was intended, and the articles agree with 
the intent of the parties, but the ſettle- 
ment does not, it ſhall go according to 
the articles, although the ſettlement was 


made before the marriage (2), when it 


may be ſuppoſed to have been waved, as 


it might be before . though not 
after- 


2 Vern. 677. Bachelor v. Searle, 2 Vern. 736. Duke 
of Rutland v. Ducheſs of Rutland, 2 P. Wins. 210. 
Mallabar v. Mallabar, Forreſter, 78. Lake v. Lake, 
rt Wilſ. 313. Ambler, 126. Brown v. Selwyn, For- 
reſter, 240, But if evidence be adduced to rebut the 
equity or truſt raiſed by implication, ſuch evidence may 
be encountered by other evidence, to ſupport ſuch 
equity or truſt, Rachfield v. Careleſs, 2 P. Wms. 159. 
Nourſe v. Finch, 1 Vez. Jun. 344- 


(0 The caſes referred to in the margin, do not 
wholly bear out our author's propoſitions; for in all 
thoſe eaſes, the ſettlement purports to have been made 
in purſuance and performance of the articles; which 
circumſtance reconciles the deciſions with the diſtine- 


tion taken by Lord C. Talbot, in Legg v. Goldwire, 


Forreſter, 20. that“ where articles are entered into 
before marriage, and the ſettlement be made after mar- 
riage, different from thoſe articles, (as if by the articles 
the eſtate was to be in ſtrict ſettlement, and by the 
ſettlement the huſband is made- tenant in tail, whereby 
he hath power to bar the iſſue,) this court will ſet 
up the articles of ſettlement. But when both articles 


and ſettlement are previous to the marriage, at a time 
when 
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afterwards (p). So where the huſband, 
when he propoſed the treaty of marriage, 
offered 


when all parties are at liberty, the ſettlement differing 
from the articles will be taken as a new agreement 
between them, and ſhall control the articles.” The 
ſame diſtinction had been pointed out, and inſiſted on, 
in Burton v. Haſtings, Gilbert's Rep. 11, 114. but it 


was not adopted, nor recognized by the court, Courts 


of equity will not only vary the terms of a ſettlement 
in confideration of marriage, when made after marriage 
or before marriage, if expreſſed to be in purſuance of 
the articles; but will alſo modify the limitations of the 


articles, ſo as to anſwer and effectuate the real end and 


intention of the parties, notwithſtanding the legal ope- 


ration of the words in which the articles are expreſſed. 


For courts of equity do not conſider themſelves tied up 

tocan implicit obſervance of the ſame rule with courts 
* . £ * o * . 

of law, in reſpect to thoſe limitations, which are the 


immediate objects of their juriſdiftion ; namely, limi- 


tations which do not include or carry the legal eſtate. 
See Mr. Fearne's Eſſay on Contingent Remainders, 
p. 124. 4th ed. This moſt able writer having enume- 


rated all the caſes upon that ſubject, and pointed out 


the principles to which they are to be reſpectively re- 
ferred, obſerves, that upon the whole, the general 
doctrine upon this ſubjett appears to be, that, in the 
caſe of articles before marriage, containing limitations 


that would give the parents, or either of them, ſuch an 


eſtate tail as would enable the father alone, during the 
coverture, or the ſurviving parent afterwards, to bar 
the iſſue of a marriage under a legal ſettlement, li- 
miting the eſtate in the ſame words, equity will rectify 
it, and make a ſtrict ſettlement, unleſs the iſſue is other- 

i wile 
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offered to ſettle 300l. per ann. jointure, 
and after the marriage took notice, that 
the jointure ſettled was not ſo much, and 
talked of making it up ſo much; although 
there was no covenant or agreement pro- 
ved, whereby he bound himſelf to make 


wiſe provided for than by the limitations to the heirs, 
&c. or from other limitation, or proviſion in other 
lands, it appears that the parties knew and intended 
the diſtinction. But the court will not intertere, if 
both articles and ſettlement are made before mar- 
riage, unleſs the ſettlement in that caſe be expreſſed 
to be made in purſuance of the artieles; for the court 
will ſuppoſe that the parties had altered their intention, 
with reſpect to the terms of their marriage; which 
they may do before the marriage, though not after- 
wards; and that the ſettlement was made in purſuance 
of ſuch new agreement, and not of the articles. 
But when it is ſaid to be made in purſuance of the 
articles, all room tor ſuch a {uppoſition is precluded.” 
Fearne's Con. Rem. 155, 156. . However, it 1s ma- 
terial to obſerve, that, in thoſe caſes, courts of equity 
will not interpole to the prejudice of purchaſers for 
valuable conſideration and without notice, Weſt v. 
Erriſſey, 2 P. Wms. 349. Powell v. Price, 2 P. Wms. 
535. Warwick z. Warwick, 3 Atk. 291. Nor will 
they vary the ſettlement, unleſs the articles themſelves 


be produced, Cordwell v. Macrill, Amb. Rep. 515. 


though evidence be offered to ſhew what the inſtruc- 
tions were, Aſherton v. Rooke, 3Vin. Ab. 366. nor if 


the ſettlement after marriage ſecure an equivalent. 


Glanville v. Payne, 2 Atk. 39. 
4 jointure 
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a jointure of that value, yet the heir ſhall 


be decreed to make it up (3). For a co- Bg 


venant is but an evidence of the agree- dv. Ce 


ment; and therefore, if there be any gl.“ 517: 
other evidence, which proves the agree- 

it 1 | | See 
ment, it is as good (4). (4)  _ 


v. Carr, 1 Lev. 437, Norris's caſe, Hard. 178. 


SECTION Xl. 


ND fo much for the agreement of 
the party that conveys. But an al- 
ſent on the part of the perſon that takes, 
is alſo eſſential to all conveyances and 
contracts; for where a man is to be 
veſted with an intereſt, his acceptance 
is neceſſary (1) ; otherwiſe, of a bare au- (% Thompen 


v. Leach, 


thority only (2). Yet this is not to be zVenrr. 198. 


2 Salk. 618. 
Curtis and Cottel's caſe, 2 Leon. p. 72- pl. 97. 5Vin. Ab. 508. pl. 1. Alderſon v. Temple, 


4F Burr. 2235- 


(q) See Thompſon v. Leach, 2Ventr. 198, in which 
this ſubject is very elaborately diſcufſed by Ventris, J. 
See alſo Butler and Baker s caſe, 3 Co. 26. Hob. 171. 


compared 


200 


' (2) Butler and 
Baker's caſe, 
g Co. 26. b. 


Harris v. De 


Bervois, 


Crs. Jac. 687. 


Wank ford v, 
Wank ford, 
i 1 Salk. 301. 
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compared with ſuch collateral acts or cir- 
cumſtances, as, by the poſitive law, are 
made the effectual part of a conveyance, 
viz. livery of ſeiſin, attornment (r), and 
ſometimes entry of the party; as in caſe 
of exchanges (), or the like. For where 
an act is done for a man's benefit, his 
agreement is implied till he diſagrees ; 
becauſe no man can be ſuppoſed to be 
unwilling to do that which is for his ad- 
vantage. And this does not hold only 


in conveyances, but in the gift of goods 
or chattels (2), whether in poſſeſſion or 


action (7). But the donee may make 
refuſal in pais; and hereby the property 
and intereſt ſhall be diveſted out of him; 
for a man cannot have an eſtate put into 
him in fpite of his teeth. But when a 


(r) The neceſſity of attornment is in moſt caſes 
taken away by the ſtatutes 4 Anne, c. 16. ſ. g. and 
11 G. 2. c. 19. ſ. 11. 


(s) Upon an exchange, or on partition, the parties 
have neither freehold in deed nor in law before they 
enter, Co. Litt. 266. b. 


(:) Q. Whether a gift is not countermandable by 
the donor before actual acceptance by the donee, ſee 
Atkin v. Berwick, Stra. 165. 10 Mod. 432. Jenkins 
Cent. p. 109. caſe g. 2 "© 

1 - freehold 
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freehold 1s veſted in him, it cannot be 
diveſted by nude parol in pats (2); but 
remains in him always till diſagreement 
in a court of record, to the intent that 
the tenant of the præcipe may be the 
better known (3); except in {ome ſpecial 
caſes. 


(u) As an act in pais will, in {ome caſes, amount 
to an agreement, ſo an act in pais, in ſuch caſes, may 
amount to a diſagreement ; as where the tenant by 
deed doth enfeoff the lord and a ſtranger, and makes 
livery to the ſtranger in the name of both ; in this 
caſe, if the lord by word diſagree to the eſtate, it is 
nothing worth ; anc on the other fide, it he enter into 
the land generally, and take the profits, this act will 
amount to an agreement to the feoffment ; but if he 


enter into the land, and diſtrains for his ſigniory, this 


act amounts to a diſagreement of the feoffment, and 
will diveſt the freehold out of him. And yet, in ſome 
caſes, a claim by word will direct an entry to be an 
agreement to one eſtate, and a diſagreement to ano- 
ther; as, ik lands be given to huſband and wife in 


tail, and after the ſtatute of 32 H. 8. the huſband 


aliens the land to the uſe of him and his heirs, and 
afterwards deviſes it to his wife for life, and dies, the 
wife enters, claiming by word the eſtate for life, this 
is a good diſagreement to the eſtate of inheritance, and 
a good agreement to the eſtate for life; for there is 
not any doubt of the tenant to the præcipe, and the 
act and the words work together. But if the wife, 
before her entry, agrees by word to one eſtate, and 
diſagrees to the other, this is nothing worth.” 3 Co. 


26. b. 
| CHAP. 
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(3) Butler and 
Baker's caſe, 

3 Co. 26. b. 
Popham, 8g. 
2 Leon. pl. 97. 
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- (1) Heineccius, 


J. N. & G. 


c. 14. 9 397» 
401. 
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CHAP. IV, 
Of the Subject Matter of Covenants. 
SECTION I. 


TT follows in order, that we treat of the 
ſubject matter of covenants. And here 


it is a certain rule, that agreements re- 


ceive all their force from the ability of 
the parties, and can never extend fur- 
ther (a); for of ſo much, and no more, 
have they a liberty of diſpoſing (1). If, 
therefore, they know on both ſides that 
the thing 1s abſolutely impoſſible, and are 
privy to each other's knowledge as to 


(4) This rule only applies to ſuch undertakings as 
are impoſſible to all men, and with the nature of which 
every man muſt be preſumed to be acquainted ; and 


it is obſervable, that though our author lays down the 


rule, that the ability of the parties determines the mea- 
ſure of the obligation, yet, in the illuſtration of the 
rule, he ſhews that damages may be recovered on an 
agreement impoſſible to be performed, if the party un- 
dertaking alone knew of the impoſſibility. And this is 
agreeable to the principles laid down by Puffendorff, 
from whom our author ſeems to have drawn his diſ- 
tinction. Puffendorff, b. 3. c. 7. ſ. 2. . 
| ” | | this 
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this point, the engagement cannot be 


eſteemed a deliberate and ſerious act, or 
be of any validity (1). But if the under- 
taker only knew the impoſſibility, and not 
the other party, he ſhall pay him the da- 


mage that he ſuſtains by being thus im- 


poſed upon (2). And ſo, if he neglected 
to weigh his own ſtrength, ſo as to under- 
take an impoſſibility, which, upon due 
conſideration, he might have found to 
be ſuch (4); And in the civil law, an 
impoſſible condition avoided the contract; 
for they concluded, that by the adding a 
condition, which they knew to be im- 


poſſible, the parties could not intend the 


agreement ſhould be of any force (3). 
Yet, it ſeems; in the law of England, the 
rule 1s not the ſame of conditional as of 
other contracts. For by that law, an agree- 
ment to do a thing in itſelf impoſlible, 


(5) If A. for money paid him by B. will undertake 
to do an impoſſible thing, an action ſhall lie againſt 
him for not performing it; as in cafe of a bond with 


an impoſſible condition, the bond is fingle: ſo where 


a man will, for a valuable conſideration, undertake 
to do an impoſſible thing, though it cannot be per- 
formed, yet he ſhall anſwer damages, P. Holt, C. Juſ- 
tice, Thornborow v. Whitacre, 2 Lord Raymond, 
1164, 5. but ſee Putterton v. Agnew, 1 Salk. 172. 


Vor. 1 ” "0 


(x) Co. Lit. 
206. 4. 


( Thoraborow 
V. Whitacre, 

2 Lord Raym. 
4164. 


(3) Taft. lib. 3. 
tit. 20. 11. 
Dig. lib. 43. 
tit. 1. 7. 
Domat, b. 1. 
tit. 1. ſ. 4. 2.3» 
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or out of the power of man, is void in all 
n wo” And = make this difference 
between 


( c) Lord Coke, in conſidering the effect of impoſ- 
able conditions, appears to have claſſed them under 
four diſtin& heads: iſt, Where they are poſſible at 


the time of their creation, but afterwards become im- 
poſſible; and he diſtinguiſhes that impoſſibility which 


is produced by the act of God, and that which is pro- 
duced by the act of the patty. 2dly, When they are 


impoſſible at the time of their creation. 3dly, When 


they are againſt law, as mala prohibita, or mala in ſe. 
4thly, When they are repugnant to the grant by which 
they are created, or to the eſtate to which they are an+ 
nexed.” See Co. Litt. 206. a. note (1), Hargrave and 
Butler's ed.) In any of which caſes,” Sir William 
Blackſtone obſerves, * If they be conditions ſubſequent, 
that is, to be performed after the eſtate is veſted, the 
eſtate ſha}l become abſolute in the tenant : but if the 
condition be precedent, or to be performed before the 


"eſtate veſts, the grantee ſhall take nothing by the grant ; 


for he hath no eſtate until the condition be perform- 
ed.” 2 Bla, Com. 156, 157. See Popham v. Bamfield, 
1 Vern. 83. Lord Falkland v. Bertie, 2 Vern. 340. 
This diſtinction between conditions precedent and 


ſubſequent is often mentioned in courts of equity; yet 


the prevailing diſtinction in equity, as to conditions, 
is where compenſation can be made, and where not; 
and therefore, where A. conveyed- lands to B. &c. 
upon truſt, that if C. the fon of A. within fix months 
after the death of A. ſhould ſecure to truſtees Sool. 
for the younger children of C. then, after ſuch ſecu- 


rity given, to conv 10 to C. and his heirs, and until the 
time 
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between an impoſſible and an uncertain 
limitation of an eſtate ; that the firſt can- 
not be intended-any part of the contract, 

nor to have been the ſubject of delibera- 
tion; for no man in his ſenſes deliberates 
about what is abſolutely out of his pow- 
er; but an uncertain limitation is void (4) 
upon another account, viz. becauſe the 


court cannot aſcertain it. But as to im- 


poſſible conditions, if they be precedent, 
the intereſt will never veſt (5) ; but if ſub- 
ſequent, the deed is ſingle; for it ſhall 
be intended, that he knew he could not 
perform it, and ſo did not 2 gn to de- 
feat the deed. 


PIC 


(4) Shepherd's 
Touchſtone, 

Co 23. p. 414» 
Anon. 1 Mod. 
180. 


(5) Feltham v. 
Cud worth, 

2 Lord Ray» 
mond, 766. 
Co. Litt. 206. 
Poph-m v. Bam- 


field, :Vero. 89. 


1 Roli's Ab 419 
5Vin. Ab. 1c, 
311. 


2 Comyns's Dig. p- 325» 


time for giving ſuch ſecurity in truſt for the eldeſt ſon 
of C. and in default of ſuch ſecurity, to convey to ſuch. 


eldeſt ſon and his heirs, C. died before ſuch ſecurity 


given: yet this condition precedent being only in the 


nature of a penalty, the intent of the truſt ſhall be 
regarded, which was to ſecure 5ool. to the younger 
children, Wallis v. Crimes, 1 Ch. Ca. 89. See Glaſſ- 
cock v. Brownell, Finch, 178. Pitcairne v. Brace, 
Finch, 403. Woodman v. Blake, 2 Vern. 222. Ber- 


tie v. Falkland, 2 Vern. 339. But though equity will, 


under ſome circumſtances, relieve againſt the breach 
of a condition precedent where damages are certain ; 
yet, it ſeems, that they will not where the damages ac- 
crued are contingent, and cannot be eſtimated, Sweet 
v. Anderſon, 5 Vin. Ab. 93. pl. 15. fee c. 6. ſ. 4. 

EI 
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Heineceius, 
J. N. & G. 


c. 14+ 1. 397 


10 1 Roll's 
Ab. 419 


5 Vin. Ab. 110. 


(2) Cholmley's 


Cale, 2 Co. 51. 


A TREATISE OF EQUITY. Book I. 


SECTION IT. 


Bur » a man may bind W to do 
any thing, which is not in itſelf im- 


poſſible (1); and it is at his peril if he 
does not perform it (d). And the legal 
diſtinction between a near and remote 


poſſibility (2) having no foundation in 


reaſon, is not regarded in equity (e); 


and therefore, ſince the ſtatute of 21 H. 8. 
cap. 15. when long leaſes could firſt be 
taken with ſecurity, a remainder of a term 
for years was admitted there, and deemed 


as ſtrong an intereſt as an eſtate of free- 


(A) See 5 Vin. Ab. 110, 111. 1 Roll's Ab. 419, 420. 


' where the caſes illuſtrative of this rule are collected. 
See alſo Smith v. Morris, 2 Bro, Rey. 311. 


le) There are two kinds of poſſ bilities: the one a 


bare poſſibility, that which the heir has from the cour- 


teſy of his anceſtor, and which is nothing more than a 
mere hope of ſucceſſion ; and a poſſibility coupled with 
an intereſt, ſuch as an executory deviſe, or ſpringing 
uſe, The firſt kind of poſſibility is not regarded at 
law, though, under particular circumſtances, it is in 
equity: the latter is now, under certain reſtrictions, 


equally regarded both at law and i ig equity, 


hold 
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hold and inheritance (f). So if A. cove- 
nants, &c. in caſe he dies without iſſue, 
to give his lands in D. to his brother, this 
ſhall be carried into execution, upon the 
falling of the contingency, although the 
limitation be after a dying without iſſue (3). 
So although a grant (4) of a poſſibility is 
not good in law (g), yet a poſſibility of a 

truſt 


193. W COT: ag 's caſe, 1 Co. 154. b. Fulwood's caſe, 4 Co. 66, b. 


(f) It is 3 true that the remainder of a 
term, after a limitation for life, was formerly held to 
be void at law, becauſe by poſſibility the life might 
not expire during the term, Dyer, 74. pl. 18. 1 Roll's 
Ab. 610. pl. 4.; but equity conſidering this rule as 
againſt natural juſtice, and a ſerious impediment to 
tarmers of long leaſes, anxious to make proviſion for 
their families, allowed ſuch limitations to operate by 
way of truſt : the good effects of which induced courts 
of law to relax their former rule in favour of ſuch 
limitations ina will, which are now allowed to operate 


at law by way of executory deviſes, Matthew Man- 
ning's caſe, 8 Co. 95. but, as executory deviſes were 


originally treated in equity as limitations of a truſt, 
ſuch limitations over, ofa term in truſt, are allowed to 
prevail in equity even in a deed, Walmſt rey v. Tanfield, 


1 Ch. Rep. 16. Duke of Norfolk's caſe, 3 Ch. Ca. 1. 
1 Eq. Ab. 192. Mafſenburgh v. Aſh, 1 Vern. 2g4. 304. 


24 2) * The wiſdom and policy of the ſages and 
founders of our law,” ſays Lord Coke, ** have pro- 


vided that no poſſibility, right, title, n nor thing in action, 
ſhall 
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(3) Coylmer v. 
Paddiſton, 

1 Vent. 353. 
See Du te of 

Nor iol 's —_ 

g Ch. Ca. 

Fletcher's _ 

1 Eq. Ca. Ab. 


- 
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(s) Walmfrey truſt in equity might be aſſigned (5). So 
Gb *: @ covenant to ſettle lands, of which he 


Bickerſtaffe, 1 Ch. Ca 8. Pollex. 31. Wind v. Jekyll, 1 P. Wms 572, Verey v. Pine 
weli, Follexten, 44. Higden v. Williamſon, 3 P. Wms. 132. Kempland v. C urtenay, 
— — _ Theobald v. Duffay, 9 Mod. 1011 Duke of Chandos v. Talbot, 
2 - Mo. O - 


ſhall be granted or aſſigned to ſtrangers; for that would 
be the occaſion of multiplying contentions and ſuits,” 
&c. © But all right, title, and actions, may be releaſed 
to the terretenant for the ſame reaſon, for avoiding 
contentions and ſuits,” Lampet's caſe, 10 Co. 48. a. 
And though a poſſibility, or contingent intereſt, be not 
grantable at law, yet, whether in real or perſonal eſtate, 
it is tranſmiſſible and deviſable, Sheriff v. Wrotham, 
Cro. Jac. 509. Pinbury v. Elkins, 1 P. Wms. 565. 
King v. Withers, Forreſter, 117. Gurnel v. Wood, 
8 Vin. Ab. 112. pl. $8. Chauncey v. Graydon, 
2 Atk. 646. Peck v. Parrott, 1 Vez. 236. Vezey 
v. Pinwell, Pollexfen, 44. Jones v, Roe, 3 Term 
Rep. 88. Selwyn v. Selwyn, 2 Burr. Rep. 1131. 
See allo Barnes v. Allen, 1 Bro. Rep. 181, Fearne's 
Con. Rem. 444. The cafes referred to in the margin 
abundantly prove, that intereſts in contingency, reſpett- 
ing perſonal eſtates, are aſſignable in equity; but it may 
be material to obſerve, that, in the caſe of aſſignments 
of ſuch intereſts, equity requires the aſſignee to ſhew 
that he gave a valuable confideration for the intereſt 
aſſigned ; and therefore will not interpoſe to aſſiſt vo- 
lunteers. But courts of equity will eftabliſh aſſignments 
of contingent intereſts againſt executers, adminiſtra- 
tors, or heirs at law, even where ſuch aſſignments 
are made, not for conſideration of money, but in con- 
_ Hideration of love and affection, and advancement of 
children, Wright v. Wright, 1 Vez- 309. 


had 


cu. Iv. $2. OF MATTER OF COVENANTS. 


had only a polibility of deſcent ( h), ſhall 
be carried into execution in equity (6); 

for the court does not bind the intereſt, 
but, inſtead of damages at law, enforce 
the performance in ſpecie. But the law 
does not admit of grants, or other con- 
veyances, except there be a foundation 
of an intereſt in the grantor, and he has 


the thing either actually or potentially. 


( A diſtinction appears to have been taken in 
Wright v. Wright, 1 Vez. 40g. between aſlignments 
of a poſſibility of an inheritance, and aſſignments of a 
poſſibility of a chattel real: the diſtinction was, how- 
ever, over-ruled ; and the caſes of Beckley v. Newland, 
and Hobſon v. Trevor, were referred to by Lord 
Hardwicke as concluſive upon the point. It is ob- 
ſervable that Lord Kenyon, C. J. in the caſe of Jones 
v. Roe, 3 Term Rep. 88. put the caſe of an heir 
dealing in reſpect of his hope of ſucceſſion as a void 
contract; it being a bare poſſibility, and not the ſubjett 
of a diſpoſition during the life of the anceſtor : from 


which-it may be inferred, that damages could not be 


recovered at law for non- performance of ſuch a con- 
tract ; and yet it appears, from the above caſes of 
Buckley v. Newland, and Hobſonv, Trevor, that ſuch 
a contract would be decreed in equity, if for a valuable 
conſideration. This, therefore, may be conſidered as 
an inſtance, in which a court of equity will decree 
the ſpecific performance of a contract, though damages 
could not be recovered at law for the non-perform- 
ance of it, | 


Yet 
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{6) Hobſon v. 
Trevor, 

2 P. Wms. 191. 
Beck ley V. 

Neu land, 

2 P. Wms. 18% 


— — — 7 ee e 7 3 2 „ n 2 : EY —ͤ— CTIA Aa . B E a 
{IRE X* 2 Ee. 1 2 9 8 * Fans g m5 I 4 We Bs * I EET EY - > E 
— ==. . e = FE Ea, IE PRIN TEMES. ES LES 3 = 2 . 5 a we 


pI” 
EDS” 


"het op" ot e 


— F EI, te RT ELLE SL 


216 


fy) Yelverton v. 
Yelverton, Cio. 
Eliz. 401. 

2 Roll's Ab, 


790. 
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Vet of declarations precedent it does al- 
low, provided it be afterwards enforced 
by ſome new act: as, if a man cove- 


nants to purchaſe the manor of D. and 


to levy a fine of it before ſuch a day, to 
certain uſes expreſſed in the indenture of 
covenants, this deed to lead the uſes will 
be ſufficient, though the land is pur- 


chaſed after; becauſe there is a new act 


to be done, viz. the fine (7). But if I 
covenant with my ſon, in conſideration of 
natural love, to ſtand ſeiſed to his uſe of 


the lands which I ſhall after purchaſe, yet 


the uſe is void: the reaſon is, becauſe 
there is no new act to perfect this begin- 


ning (+), and I had nothing at the time 


of the covenant (7). So if I mortgage 
| land, 


(i) The caſe admitted in Yelverton v. Yelverton, 
Cro. Eliz. 401. ſuppoſes no othcr uſes to have been 


limited at the time of levying the fine; which may 


be a material circumſtance, where there appear to be 
two deeds limiting diſtin and inconſiſtent uſes, ſee 
Jones v. Morley, Holt's Rep. 321. 


() Though a covenant to ſtand ſeiſed of lands to be 
after purchaſed be void at law and in equity, unleſs there 
be ſome new att to be done; becauſe a covenant to 
ſtand ſeiſed preſuppoſes ſeiſin, Gilb. Uſes, 116, 117. 
yet it ſeems, that a covenant to ſettle lands- of ſuch a 

| | value 


OF MATTER OF COVENANTS. 


Ch. IV. § 2. 


land, and after covenant with J. S. in 
conſideration of money, that after entry 
for the condition broken, I will ſtand 
ſeiſed to the uſe of the ſaid J. S. and 1 


enter, and this deed is enrolled, and all 


within the fix months, yet nothing 
paſſes (J), becauſe this enrolment is no 
new att (n), but only a perfective cere- 
mony of the firſt deed of bargain and 
ſale (8). And the law is the ſtronger 
in this caſe; becauſe of the vehement 
relation which the enrolment has to the 
time 


(8) Referred to 
in Yelverton v. 
Yelverton, 

Cro. Eliz, as 


having been de- 
cided 1n 


20 Eliz. but 
neither the 


name of the caſe nor of the court is mentioned. 


value will charge after · purchaſed lands, though the 
covenantor had none at the time of executing the cove- 
nant, Took v. Haſting, 2 Vern. 97. 


%) Conveyances by bargain and ſale are, in this 
particular, leſs operative than a feoffment or fine ; for 


by a feoffment or fine, all uſes and poſſibilities are 


conveyed: but it is otherwiſe by bargain and ſale, 
Anon. 1 Leo. 93. Edwards v. Slater, Hardres, 416. 


(m) This mode of conveying land is created and 
eſtabliſhed by the 27 H. 8. c. 10. which executes all 
uſes raiſed ; and as this introduced a more ſecret way 


of conveyancing than was known to the policy of the 


common law, the enrolment of the deed of bargain 
and fale was made necerary by the 27 H. 8. c. 16. 
and as, till enrolment, the conveyance is inchoate and 
imperfect, the lands remain in the bargainor; but 


when 
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time of the bargain and ſale, at which 

time I had nothing but a bare condition. 
(9) 32 . 2. So the ſtatutes of wills (9) of land require, 
3635.8 that the deviſor ſhould be ſeiſed () of the 
62 Cur, 2. 2 om: at the time of making his will (10). 


1 
(10) Brett v. a But 


Rigden, . 
Piowd. 343. Bunter v. Cook, 1 Salk. 237. Holt's Rep. 249. 1 Bro. P. C. 199. Strode 


v. Falkland, 3 Ch. Rep. 100. g Com. Dig. 18. 


when the conveyance is completed by the enrolment, 
relation ſhall be had to the delivery of the deed, and 

the bargainee ſhall be conſidered as ſeiſed of the land 
from ſuch 1 ming T pos Bargain and 
Sale. | 


(v) But though after-purchaſed freehold lands will 
not paſs by a will without republication, (that a codicil, 
duly executed, is a republication, ſee Barnes v. Crow, 
4 Bro. Rep. 10.) the ſtatute requiring the deviſor to be 
ſeiſed at the time of making his will ; yet, if the deviſor, 
at the time of making his will, has contraQed for land, 
ſo that he has an equitable eſtate in ſuch lands, they 
will paſs by general and ſweeping words, Davie v. 
Beardſham, 1 Ch. Ca. 39. Prideaux v. Gibbon, 2 Ch. 

Ca. 144. Allen v. Allen, Moſeley, ' 262. Milner v. 
Mills, Moſeley, 123. Potter v. Potter, 1 Vez. 437. 
Gibſon v. Lord Montfort, 1 Vez. 494. Foley v. Per- 
cival, 4 Bro. Rep. 420. and the circumſtance of a day 
ſubſequent to the date of the will being agreed on for 
the execution of ſuch contract, will not vary the caſe, 
Greenhill v. Greenhill, Pre. Ch. 320. but the articles 
muſt have been entered into betore the making of the 
will, Langford v. Pitt, 2 P. Wms. 629. and they muſt 
be ſuch as a court of equity would have enforced in ſpe- 
cie, Potter v. Potter, x Vez. 437. And though the 

| | ſpecific 
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But a man may deviſe things perſonal (9) 
which he has not; for the legacy paſſes 
not by the will, but by the aſſent of the 
executor, to whom the will is only di- 
rectory (11). And whatever thing would 


come to my executors, I may diſpoſe of 


by my will, as a right of a term, or a 
thing in action when recovered ; for the 
executor has his authority only to fulfil 
the will (12). But at common law, what 
ſhould not be done by my executors, but 
by my heir, could not be deviſed as a 


_ poſſibility, &c. unleſs veſted with an 1n- 
| tereſt 


ſpecific lands cannot afterwards be had, the money will 
be bound by the contract, Whitaker v. Whitaker, 
4 Bro. C. R. 31. but ſee Green v. Smith, 1 Atk. 572. 
See alſo Pulteney v. Lord Darlington, 1 Bro. Rep. 226, 

227. where the caſes upon this head are diſtinguiſhed 
and claſſed. 


(o) In Bunter v. Cook, the court of King's Bench 
doubted whether a chattel real, acquired after the mak- 
ing of the will, would paſs by it; but that doubt ſeems 
to have been fince done away; for in Wind v. Jekyll, 
1 P. Wms. 575. Lord C. Parker held, that ſuch an 
intereſt would clearly paſs, and ſtated the reaſon of the 
difference between freehold and perſonal intereſts, ac- 


quired ſubſequent to the making of the will, to be, 


« that with regard to the real eſtate bought after the 
marriage, ſuppoſing that not to paſs, ſtill there is one 
| in 
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111) Bunter v. 
Cook, Salk. | 
237 

Sayer v. Sayer, 
2 Vern. 688. 
Maſters V. Maſ.. 
ters, 1 P. Was. 


44. 


(12) Verey v. 
Piawell, : 
Pollexf. * 
Kempland v. 
Courtenay, 

2 Freem. 250. 
Theobald v. 
Daffe y, 9 Mod. 


101. 
2 P. Wms. 608. 
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1 Litt. Sec. 


Whitacre, 
2 Lord Rav 
moad, 1163. 
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tereſt (p): yet, it ſeems, ſince the ſtatute 


of uſes, the deviſee may take benefit of 1t 
by an equitable conſtruttion. 


in law capable of taking it, viz. the heir; but as to 


the perſonal eſtate, if the executor, though appointed 
before the acquiring thereof, does not take it, it is un- 
certain who ſhall. we | 


(S) Such an intereſt was held, in Marks v. Marks, 
Pre. Ch. 486. to be deſcendible; but it may be proper 
to obſerve, that it veſts not in the perſon who is heir 
at law at the time of the death of the firſt purchaſer 
of ſuch poſſibility, but in ſuch perſon as may be his 
heir at law at the time of the contingency happening, 
Goodright v. Searle, 2 Wilſon, 29. Fearne, Exec. 
Dev. 448. gd ed. And it ſeems now to be finally 
ſettled, that a poſſibility clothed with an intereſt is not 
1 deſcendible, but deviſable, Selwyn v. Selwyn, 

2 Burrows's Rep. 1131. Jones v. Perry, 3 Term 
Rep. 88. „ 


SECTION III. 


ND even at law, a man is bound to 
do all that lies in his power (1); ſo 
Troruborow v. that if part of the agreement becomes im- 


OI by the act of God, that does not 
diſcharge 


Ch. IV. $ 3. OF MATTER OF COVENANTS. 


diſcharge the reſt (), although it were 
in the disjunctive, and he is deprived of 
his election. So if the whole were at firſt 


Iinpollible, We if it may become poſſible, 
| before 


() The caſe here referred to 1 bel an anony- 
mous caſe, 1 Salk. 170. where the condition was to make 
the obligee a leaſe for life by ſuch a day, or pay him 
Tool. —Obligee died before the day, and adjudged that 
his executors ſhould have the 10ol. per Treby, C. J. 


And the ground of Laughter's caſe, 5 Rep. 21. was 
denied to be univerſal, The reaſon of the judgment 
in Laughter's caſe is reported by Lord Coke to have 


been, that © where a condition of a bond confiſts of 
two parts in the disjunctive, and both are poſſible 
at the time of the bond made, and afterwards one of 
them becomes impoſſible by the act of God, the obligor 
is not bound to perform the other part ; for the con- 
dition is made for the benefit of the obligor, and ſhall 
be taken beneficially for him, and he hath election to 
perform the one or the other for the ſaving of the 
penalty of his bond; and when one part is become 


impoſſible by the act of God, it is as beneficial for 


him, as if that part of the disjunctive which is become 
impoſſible, had been the only condition of the bond. 
And ſo when one became impoſſible by the act of God, 

which by no induſtry he could perform, his bond is 
ſaved, although he doth not perform the other, quia 
impotentia excuſat legem.” Graydon v. Hicks, 2 Atk. 

18. In Studholme v. Mandell, i Lord Raym. Rep. 
279. the court are reported to have ſaid, that ** the rule 


and reaſon in Laughter's caſe ought not to be taken ſo 


largely as Coke has reported, but according to the na- 
ture of the caſe,”* The rule, however, was allowed 
| | to 


221 


+, *** 
eee 
„ 8 * 
2 rr _ *. 


LY 7 "Me 
+ wont er g 


»- th of ox N . 3 8 I 
* 1 . To : 4 p 4 5 r E n hs 
Neg SID. EY | PISS . e — 5 1 F * gg Oe OY Ys pk 9 . oy 
— *, p y . — 2 *. 1 r 1 * . - 10 0 . IO 
— e 2 = n by ont} 94S wr. . . % 4 2 2 8 . . bas.) J 0 5 — E 
ors; Oo we gee "1900 tt 161 nar bthes retien 1 s » 7 ? ” . < . Nee — v5 A 21 * 934 - E N 5 . 
ado HS: _ 4 I - wy — — 8 1 eta — 1 4 > 7 . I: N - 1 — _ N 7,4 AS ISOTS 62 + Sa W — 4 1 eee 7) We 
Tc | eh 9805 TRIES" OA Qs oro ut Mer > 01 . | | : CSR 
1 rn 5 Wa \ 4 7 wa, . DS 9 * . I G - þ 8 ils = 12 . \ , \ * 1 b 
— 1 - 2 * 4 1 — 2 * NN Lis ts 1 A Potts + 1 — 2 MN $1, 6s * So: . e 1 4 4 * * ww a 1 "a 
p b 8 4 0 823 = W 7 149 MY. ha. O54 8 . * Gl ve 772 T „ V „ Lake; EE . ke Fo en 9 %2o.Q. © 2, = b 0b <8 e he as — EY FIN WANG | 
\ s *. o - — . - * S 4 = 
i 


60 


en 2 


re 1 
R 


or od = Ve 
. * 
A* Bs", RY 
— — 


» . — 4 5 * y 
le err ed 
% An OR od Ge 
rt 2d 


* 
. 


(2) Dr. Betteſ. 
worth v. Drau 
and Chapter of 
St. Paul's, Sel. 
Ca. Ch. 66. 
3 Bro. P. | te” 


2. and 
Rudi ments of 
you and 

uity, pl. 254. 
Parry v. 2 
3 Ch. Rep. 6. N 
4 Ch. Ca. 23· 
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| before he is compellable to do it, it is not 
void; for the law reſpecteth the right of 
poſſibility, and will have nothing to be 
void that by poſſibility may be made good, 
As where a dean and chapter (2), before 
the diſabling act, made a leaſe for ninety- 
nine years, and covenanted to renew, at 
the expiration of the ninety-nine years, 


for ninety-nine years more ; although the 


covenant 1s entire, yet they ought to 
make ſuch leaſe as is in their power, viz. 
for forty years, which was allowed them 


by the ſtatute (). 


to be Fenn law, and has been followed in many ſub- 


ſequent caſes, Wood v. Bates, Sir William Jones's Rep. 
171. But it the condition conſiſt of two parts, of which 


one was not poſſible at the making of the condition, the 


other ought to be performed, 21 Ed. g. 29. b. Mal- 


lory's caſe, 5 Rep. 112. a. ſ. 5. Se 5 Vin. Ab. Con- 
dition 8. c). | 


(r) From the rule laid down in Brewſter v. Kitchell, 
1 Salk. 198. that where a man covenants to do a 
ihing which is lawful, and an act of parliament comes 
and hinders him from doing it, the covenant is re- 
pealed; it might be inferred, that the Dean and Chap- 
ter of St. Paul's were relieved from their covenant to 
renew, the ſtatute having reſtrained them from grant- 
ing leaſes for ſo long a term as was agreed for: but 
this reaſoning is by no means agreeable either to the 
rules of law, or principles of equity; for lex nemini 


facit 
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facit injuriam, is an eſtabliſned rule of law; but the 
ſtatute would be made to work a wrong contrary to 
its ſpirit or proviſion, if it wholly annulled an agree- 
ment which might take effe& in part, without preju- 
dice to the object of the legiſlature ; ſtill leſs could 
ſuch an' inference be reconciled with the principles 
of equity, which treat the performance of contracts 
as the diſcharge: of a moral duty as well as of a 
legal obligation; and therefore, where A. having 
power to leale for 10 years, leaſeth for 20 years, the 
leaſe for 20 years ſhall be good for 10 7ears, Pawſey v. 
Bowen, 1 Ch. Ca, 2g. Campbell v. Leach, Amb. 740. 
But equity will not decree an underleaſe on an agree- 
ment to aſſign, though it appear that the aſſignment 
cannot be made without a forteiture ; for the defendant, 
in agreeing to aſſign, might intend to diſcharge himſelf 
from covenants to which he would continue liable by 


the underleaſe, Anon. E. T. 1790. Md. 


SECTION IV. 
2 AND it, is indiſpenſably neceſſary, that 


we have both a natural and moral 
power (-) of performing what we under- 
| | oo. take. 


(s) Pacta qua contra leges confſtitutioneſque vel 
contra bonos mores nullam vim habere indubitati juris 
eſt,” Cod. lib. 2 tit. g. 1. 6. This rule of the civil law 


18 
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Pothier Traite 
des-Obligations 
partie 2. C. 3. 
art. 1. f. 2. 204, 
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(i) Puff. b. g. 
c. 7. ſ. 6. 


Heme-cius, 


J. N. & G. 
c. 24. 1. 398. 
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take (1). For 1t would be abſurd, that an 
obligation, which derives its power from 
the law, ſhould put us under a neceſſity 
of doing ſomewhat which the law prohi- 

bits. 


is evidently drawn from the principles of univerſal 
Juſtice ; which, aiming at the prevention of wrong, 
prohibit agreements which would lead to or encourage 
wrong: but agreements to do any particular att, 
which is either malum in ſe, or malum prohibitum, 
are not the only agreements which the law avoids; 
for as the divine and poſitive law prohibit the doing 
of certain acts, ſo do they alſo enjoin the diſcharge 
of certain duties. Agreements, therefore, not to diſ- 
charge ſuch duties, are equally againſt the intereſts 
of ſociety, and conſequently are equally void; as are 
alſo agreements which encourage ſuch e and 
omiſſions. * Inſtances, therefore, of conditions againſt 
law, in a proper ſenſe, are reducible under one of 
theſe heads: 1ft, Either to do ſomething that is ma- 
lum in fe, or malum prohibitum. 2dly, To omit the 


doing ſomething which is a duty. 3dly, To encourage 


ſuch crimes and omiſſions, 1 P. Wms. 189.“ Upon 
the firſt head, this diſtinction is obſervable. that 
* though if a man be bound upon condition that he 
ſhall kill J. S. the bond be void; yet, if a man make 


a a feoffment, upon condition that the feoffee ſhall kill 


J. S. the eſtate is abſolute, and the condition void,” 
Co. Litt. 206. b. So if a particular covenant in a bond 
be void, as againſt the common law; yet the bond is 
good for the covenants which are agrecable to law ; 


for there is a difference between a bond made void by 


ſtatute, and by common law : for a bond againſt the 
ſtatute 


Ch. IV. § 4. OF MATTER OF COVENANTS. 


bits (2). Equity, therefore, will not decree 
tenant for life to commit a forfeiture (2). 
And ſo if 1000l. be bequeathed, to pro- 
cure a dukedom to the head of the family, 
a bill will not lie for this (3); becauſe it 
is illegal to acquire honour for money (4). 

= 


ſtatute is wholly void ; but the common law doth di- 
vide according to common reaſon, and having made 
that void that is againſt law, lets the reſt ſtand, 
Norton v. Simms, Hob. 14. 2 Will. 351. 


(i) Or of not doing ſomething which the law en- 
joins. 


(2) Brian v. 
Acton, 5 Vin. 
Ab. 533+ 

pl. 33. 


(3) Earl of 
Kingſton v. 
Pierrepoint, 
1 Vern. 5. 


(a) And as the public are materially intereſted in | 


the diſpenſation of honours, ſo are they in the grants 
of offices ; and therefore the 5 and 6 Edw. 6. c. 16. 
prohibits the ſale of the ſeveral public offices therein 
referred to, and declares all bargains and aſſurances 
reſpecting them to be null and void. But the pro- 
viſions of this ſtatute, not extending to all caſes within 
the miſchief which it was intended to prevent, have 
rendered it neceſſary for courts of equity, in many 
caſes, to interpoſe ; for though it be true, that penal 
laws are not to be extended as to penalties and puniſh- 
ments, yet, if there be a public miſchief, and a court 
of equity ſees private contracts made to elude laws 
enacted for the public good, it ought to interpoſe,” 
P. Lord Talbot, Law v. Law, Forreſt. 140. and that 
upon the public policy of the law, though the office be 
not within the ſtatute of Edw. 6. (Harrington v. 
Du Chatel, 1 Brown s Rep. 124.) which, it is obſerv- 
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So a bill for an allowance for attendance 
at auctions (x) to enhance the price of 


goods, ſhall be diſmiſſed with coſts (4); 
for 


able, only affęcts contracts between the grantor and the 
grantee of the office, Bellamy v. Burrow, Forreſt. 108. 
and not perſons acting as office-brokers ; and there- 
fore, to avoid ſuch contracts, it becomes neceſſary for 
obligors to come into equity, where it is a rule, “ that 
if a man ſells his intereſt, to procure a perſon an office 
of truſt or ſervice under the government, that it is a 
Contract of turpitude. It is ading againſt the conſti- 
tution, by which the government ought to be ſerved 
by fit and able perſons, recommended by the proper 
officers of the crown for their abilities, and with 
purity,” per Lord Henley, C. Morris v. M'Cullock, 
Ambler's Rep. 435. But equity will not interpoſe if 
the obligation can be tried at law, Thrale v. Roſs, 
3 Bro. Ch. R. 57. and where it may be neceflary for 
obligors, in a bond given for the illegal procuring of 
an office, to come into equity to ſet ſuch ſecurity 
aſide ; yet, if an action for money had and received be 
brought upon the foot of an agreement, to allow the 
plaintiff a certain proportion of the profits of the office, 
in conſideration of his having procured the detendant 
to be appointed to it, the plaintiff cannot recover ; and 
that upon principles of public policy.—Parſons v. 
Thompſon, 1 Bla. T. Rep. g22. Gartorth v. Hearon, 
1 Bla. T. Rep. 327. which cafes ſeem to have very 
much ſhaken, if not over-ruled, the cale of Bellamy v. 
Burrow, Forreſter, 97. See alſo Lady M. Fordyce 
. Willis, MSS. 8th Feb. 1791. As to aſſignments of 
officers half. pay, ſee Stone v. Lidderdale, 2 Anſtr. 533. 
and caſes there cited of ſeamen's wages, 1 G. 2. it. 2. 
c. 14. Of an annuity for the lupport of aa, Oliver 


v. Enfonne, Dyer, 1, 2. 


(x} Ihe 
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for equity will never give countenance to 
demands of an unfair nature. But al- 


though, where the party himſelf comes to 


be relieved againſt a turpis contractus, as 
a bond to a common harlot, the court may 
perhaps refuſe to interpoſe; for this court 
ſhould not be a court to examine ſuch 
matters: yet where the plaintiff is only 


an executor ( 5 , that varies the matter (y). 
It 


(x) The practice of puffing, as it is called, at aue- 
tions, was, in Bexwell v. Chriſtie, Cowp. 395. con- 
fidered as illegal; but the legiſlature having ſince that 
caſe enacted, that property put up to ſale at auction 


ſhall, upon the knocking down of the hammer, ſubjett 


the auctioneer to the payment of certain duties, unleſs 
ſuch property can, by the mode preſcribed by the act, 
be ſhewn to have been bought in by the owner himſelf, 
or by ſome perſon by him authoriſed, ſeems indirettly 
to have given a ſanction to this practice, which may 
materially affect the authority of the deciſion in Walker 
v. Gaſcoigne, and the opinion in Bexwell v. Chriſ- 
tie. See Morrice v. Twining, 2 Bro. Ch. R. 326. 
28 G. 3. c. 37. 1. 20. Attorney General v. Chriſtie, 
MSS. 4th July 1791. . 


(y) It is a rule both of law and equity, that ex turpi 
eontractu actio non oritur ; but it is material, in the 
application of this rule, to conſider what is to be 
deemed turpis contractus, and the evidence which is 
admiſſible to ſhew it. As to the evidence admiſſible to 
avoid the demand, on account of the turpitude of the 
contract, it is clear, that unleſs the turpitude of the 


22 contract 
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(5) Matthew v. 
Hanbury, 
2 Vern, 187. 
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It is true, the common law will not in- 
quire into the conſideration of a bond ; 
for 


contract (except in the caſes hereafter mentioned) ap- 
pear upon the bond or obligation, it cannot be averred; 
though in an action of aſſumpſit upon a bill of exchange 
by the payee, the turpitude of the conſideration may 
be averred. As to what amounts to ſuch a degree of 
turpitude as will vitiate the contract, it ſeems, that 
conſiderations againſt the policy of the common law, 
or againſt the proviſions of a ſtatute, or againſt the 
policy of juſtice, or the rules and claims of decency, 
or the dictates of morality, are void in law and equity. 
But courts of law and equity diſtinguiſh between ob li- 
gat ions for conſiderations paſt and conſiderations fu- 
ture ; and therefore a bond, purporting to be in con- 
fideration of cohabitation had (by which muſt be under- 
ſlood paſt and diſcontinued, Gray v. Matthias, H. T. 
1799, Exch.) between the obligor and obligee, was 
held to be good, Turner v. Vaughan, 2 Wilſ. 339. 
Hill v. Spencer, Ambler's Rep. 641. though, as merely 
voluntary, equity will poſtpone it to other debts, Cray 
v. Rooke, Forreſt. 153. but a bond, in conſideration 
of the parties having agreed to live together, was held 
void, Walker v. Perkins, g Burr. Rep. 1568. Where 
a court of equity is required to interpoſe, it is not only 
influenced by the above diſtinction of the conſideration 
being paſt or future, but alſo by the characters and ſitua- 
tions of the parties to the contract; therefore, if a man 
give a bond to a common ſtrumpet, and the bill charges 
{uch to have been the ſituation of the deſendant, equity 
will relieve againſt it, Whaley v. Norton, 1 Vern. 483. 
But if the bond be given as premium pudicitiz, equity 
will not ſet it aſide; for if a man miſleads an innocent 

_ woman, 
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for matter in pais may be avoided by aver- 
ment, but not a 466d (2). ( And there are 


only 


woman, it is both reaſon and juſtice he ſhould make 
her a reparation,” Marchioneſs of Annandale v. Harris, 


2 P. Wms. 432. Cray v. Rooke, Forreſt. 153. But 


even this conſideration muſt give way to higher claims: 
therefore, if the obligor was a married man, and the 


obligee knew him to be ſuch, or if the obligee be a mar- 


ried woman, Robinſon v. Gee. 1 Vez. 254. equity will 
not ſupport the claim, Prieſt v. Parrott, 2 Vez. 160. 
Lady Cox's caſe, 3 P. Wms. 339. But in this caſe, it 
ſeems, that equity will not relieve the obligor, Spicer v. 
Hayward, Pre. Ch. 114. As courts of law will not al- 
low actions to be maintained on ſuch contracts, it the 
conſideration appear, it may be proper to confider, whe- 
ther an action could be ſuſtained to recover back money 
paid upon them? The general rule of our law is, that 
where one knowingly pays money upon an illegal con- 
ſideration, he is particeps criminis ; and there is no 


reaſon that he ſhould have his money again, for he 


parted with it freely, and volenti non fit injuria, Bul- 
ler's Ni. Pri. 181. 4th ed. In Neville v. Wilkinſon, 
1 Bro. Ch. Rep. 547. Lord Thurlow, C. having ob- 
ſerved,; upon the caſes in which it had been determined, 
that, upon a eriminal act, a perſon who was particeps 
criminis, could not be relieved in a court of juſtice, 
ſtated the principle of thoſe cafes to have been departed 
from in many other caſes; as in Anſtey v. Reynolds, 
Stra. 913. Wilkinſon v. Nach Lord Raym. 89. 
and Moles v. Macfarlane, 2 Burr. 1005. The civil 
law appears to have made ſeveral reſtrictions upon this 
point: * ubi et dantis et accipicntis turpitudo verſatur 
non poſſe repeti —_— veluti fi pecunia detur ut 
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only two ways of pleading to a bond, viz. 
to the lien, as dureſs, &c. to ſhew that it 
never did operate ; or to the condition, to 
ſhew that it is defeated by matter of as 
high a nature :) but Chancery will, and 
ſet it aſide if illegal (a). 


male judicetur. Idem fi ob ſtupyum datum fit vel fi 


quis in adulterio deprehenſus redemerit ſe, ceſſat enim 


repetitio fi non cauſa metus. Item fi dederit fur ne 
proderetur, quoniam utriuſque turpitudo verſatur ceſſat 
repetitio. Quotiens autem ſolius accipientis turpitudo 


verſatur, Celſus ait repeti poſſe ; veluti fi tibi dedero 


ne mihi injuriam facias. Sed quod meretrici datur 
repeti non poteſt. Sed nova ratione non ea, quod 
utriuſque turpitudo verſatur ſed ſolius dantis: illam enim 
turpiter facere, quod fit meretrix, non turpiter accipere, 
cum fit meretrix. Si tibi indicium dedero ut fugi- 
tivum meum indices vel furem rerum mearum non 
poterit repeti quod datum eſt ; nec enim turpiter acce- 
piſti.—Quodhi a fugitivo meo acceperis, ne eum indicares 
condicere tibi hoc quaſi furi poſſim ; ſed fi ipſe Fur in- 
dicium a me accepit vel furis vel fugitivi ſocius puto 


condictionem locum habere.” Dig. lib. 12. tit. 5. 1. 3, 4. 


(z) It ſeems to be now ſettled, that if a bond be void 
ab initio, the facts which make it ſo may be averred, 
and ſpecially pleaded, Collins v. Blantern, 2 Wilſon's 


Rep. 347. 


(a) The interpoſition of courts of equity is governed 
by an anxious attention to the claims of equal juſtice ; 
and therefore it may be laid down as an univerſal rule, 
that they will not interfere, unleſs the plaintiff conſent 
to do that which the juſtice of the caſe requires to be 
done, | 
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SECTION V. 


JO the law will not embolden the doing 
an illegal act; and therefore a con- 
dition againſt law makes all void. But 
this is to be underſtood of the doing ſome 
act that is malum in ſe, then it makes the 
bond void; otherwiſe not, unleſs it be 
againſt a ſtatute; for a ſtatute is a ſtrict 
law, and the letter is ſo (1). And where 
a condition, by being againſt law, ſhall 
avoida bond, the condition muſt be againſt 


law exprelsly, et in terminis terminantibus, 


and not for matter out of the condition (2). 
as in bonds of reſignation, and the like, 
without an averment. Yet if the bond is ge- 


neral for a reſignation (5), ſome ſpecial rea- 


ſon 


(3) In the caſe of Fytche v. Biſhop of London, it 
was determined by the court of Common Pleas, that 
general bonds of reſignation were legal; which judg- 


ment, upon a writ of error, was affirmed in the King's 


Bench : but upon a writ of error being brought in 
parliament, after a long, elaborate, and able diſcuſſion, 
the judgment was reverſed. See Cunningham's Law 
of Simony, where the proceedings in the houſe of lords 

are very fully reported, It ſeems difficult to reconcile 
this 
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(1) Norton v. 
Simm, 
Hob. 14. 
Maleverer v. 
Redſhaw, 


1 Mod. 35, 36. 


Collins v. 
Blantern, 

2 Will. 351. 
(2) Brook y. 
King. 

1 Leon. 73. 
203. 
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(3) Durſton Vs 
Sandys, | 

1 Vern. 411. 
Hawkins v. 
Turner, Pre. 
Ch. 513. 
Finch's Ed. and 
caſes their re- 
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ſon muſt be ſhewn to require a reſignation, 
or the Chancery will not ſuffer it to be put 
in ſuit (g): if it ſhould not be ſo, ſimony (c) 
will be committed without proof or pu- 
niſhment. But, regularly, wherever there 
may be a way to perform the condition, 


. without a breach of the law, it is good (4). 
ecle v. Capel, 3 . . . 

: Sr. 534 As a condition to alien in mortmain ; be- 
Hillyard v. . 

Stapleton, : Eq. Cauſe there may be a licence (5). 

Ab. 86. pl. 3. | : 

Cunningham's Law of Simony. (4) Mitchell v. Reynolds, 1 P. Wms. 190. 


(5) 2 Bla. Com. 269. 


this deciſion with the caſes in which the patron, mak- 
ing an 111 uſe of the bond, has been relied on as the 
only ground upon which the obligor could be relieved 
againſt it, Durſton v. Sandys, 1 Vern, 411. Peele v. 
Capel, 1 Stra. 534. Grey v. Heſketh, Amb. 268. 
3 Burn's Ec. L. 336. See alſo Babington v. Wood, 
Hutt. 111. Nor is the principle of the deciſion ge- 
nerally favored, or likely to be extended; for in Par- 
tridge v. Whiſton, 4 Term Rep. 359. which was an 
action on a bond, to reſide or to reſign to the patron's 
ſon, &c. the court of B. R. obſerved, that as the caſe 
before them ** was not preciſely ſimilar to the Biſhop 
of London v. Fytche, they were bound by the eſtabliſhed 
ſeries of precedents to give judgment for the plaintiff,” 


(c) As to what conſtitutes ſimony, ſee Baker v. 
Rogers, Cro. Eliz. 788. Winchcomb v. Biſhop of 
Wincheſter, Hob. 163. Barrett v. Glubb, 2 Bla, 


Rep. 1052. 
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SECTION Vl. 


ND this court will not meddle with 
play debts, or any ſuch things (1). ( Taylor 
However, this is not to be underſtood ſo : Var. 52 
generally as it is ſpoken, but to mean, that 
the court will give no countenance to ex- 
orbitant gaming (e); becauſe ſuch impro- 
3 vident 


c) At common law, the playing at cards, dice, &c. 
when practiſed innocently, and as a recreation, was 
not unlawful, 2 Vent. 175. nor is ſo held now when 
not within the reſtriftion of the act. Bulling v. Froſt, 
Eſpinaſſe's Points at Niſi Prius, 235. But as the prac- | 
tice was found to encourage idleneſs and debauchery, . 
the ſtatute 33 H. 8. c. 9. reſtrained it among the infe- 
rior ſort of people. Gentlemen were, however, ſtill 
left free to purſue it, until the 16 Car. 2. c. 7. by which 
(the preamble having ſtated the inconveniences to be 
remedied by the immoderate unlawful uſe of gaming) 
it is enacted, that if any perſon, by playing or betting, 
ſhall loſe more than 1ool. at one time, he ſhall not 
be compellable to pay his loſs, and the winner ſhall 
forfeit treble the value ; one moiety to the king, the 
other to the informer. This proviſion of the legiſ- 
lature was, however, ſoon found to be inſufficient to 
its purpoſe : it was therefore enatted, by the 9 Anne, 
c. 14. for the more effectually ſuppreſſing of this per- 
nicious vice, that all bonds, and other ſecurities, given 
for money won at play, or money lent at the time to 


play with, ſhould be utterly void; that all mortgages 
: or 
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vident hazards bring on the ruin of fami- 
lies. But the court has ſeldom denied to 
extend 


or incumbrances of lands, made upon the ſame conſi- 


deration, ſhould be and enure to the uie of the mort- 
gagor ; and that if any perſon at one time loſe 10l: 


dt play, he may, within three months, ſue the win- 


ner, and recover it back, by attion of debt at law : 
and in caſe the loſer does not, within the time hmited, 
fue and proſecute, any other perſon may ſue the win- 
ner for treble the ſum ſo loſt; and the winner is 
obliged and compellable to anſwer upon oath the bill 
or bills filed againſt him for diſcovering the ſum or 
ſums of money, or other thing, ſo won by him at play. 
Subſequent ſtatutes have ſuperadded further penalties 
to reſtrain this faſhionable vice; “ which,” Sir Wil- 
liam Blackſtane oblerves, © may ſhew that our laws 
againſt gaming are not ſo deficient as ourſelves and 
our magiſtrates in putting theſe laws in execution,” 
4 Com. 173. Theſe proviſions of the legiſlature 
have rendered it now leſs frequently neceſſary to re- 
{fort to courts of equity, which appear to have often 
interpoſed, prior to the 16 Car. 2. for the purpoſe of 
reſtraining the winner from proceeding at law againſt 
the loſer, upon the ſecurity which he had obtained 
for the money won. See Cromer v. Champney, 14 Vin. 
Ab. 8. pl. 1. Sucklyer v. Morley, 14 Vin. Ab. 8. 
pl. 3. Blackwel v. Redman, Ch. Rep. 47. It is ob- 
ſervable, that the ſtatute 16 Car. 2. declares, that the 
contract for money loſt at play, and all ſecurities given 
for it, ſhall be utterly void; but the ſtatute 9 Anne 
confines itſelf to the fecurities for money won or lent at 
play. Upon which it has been determined, that 
though both the ſecurity and the contract are void as 

| 10 


— 
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extend its relief againſt the gameſter him- 
ſelf, in behalf of the perſon injured ; as 
where two men play on a joint ſtock, and 
one holds the ſtakes, and ſweeps up the 
money, he ſhall anſwer a moiety of that to 
his companion (2). And although equity 
will not uſually interpoſe in caſes relating 
to the gaming acts, becauſe it conſiders 
both winner and loſer equally guilty, and, 
in taking upon them to game, they ſeem 


to money won at play, only the ſecurity 1s void as to 
money lent at play; and that the contract remains, 
and the lender may maintain his attion for it, Robin- 
ſon v. Bland, 2 Burrows's Rep. 1077. Barjeau v. Walm- 
fley, 2 Str. 1249. See allo Huffey v. Jacob, 1 Com. 
Rep. 4. and the caſes referred to by the editor Mr, Roſe. 
It is ſcarcely neceſſary to obſerve, the acts having de- 
clarcd the ſecurity void, that even a bill of exchange, 
given for money won at play, cannot be recovered up- 
on by an indorſee for valuable conſideration, and with- 


out notice, the original vice of the conſideration affect. 
ing the ſecurity even in the hands of an innocent and 


bona fide holder, Bowyer v. Bampton, 2 Str. 1155. 
Peacocke v. Rhodes, Doug. 614. Lowe v. Waller, 
Doug. 716. And it ſeems, that if money be paid on 


ſuch lecurity, it may be recovered back; for payment 


under a void ſecurity cannot be ſupported : nor does 
the limitation of three months, within which time the 
| loſer of money actually paid at the time it is loſt muſt 
bring his action to recover it back, extend to payments 


on account of ſuch void ſecurities, Rawden, v, Shadwell, 


Ambler, 269. 
| to 


(2) See Watts v. 
Brooks, 3 Vez. 
612. 
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(2) Firebraſs 

v. Brett, 
2Vern, 70. 
refers to this 
cafe by thename 
of Sir Cecil Bi- 
ſhop v. Sit Tho. 
Staples, be fore 
Lord CJ. Hale. 


of preſcription (e). 
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to renounce the benefit of the law; yet, 
even at law, in an action upon a wager, 
they have given the defendant leave to 
imparl from time to time (2); though, in 
ſtrictneſs, it is not prohibited by the com- 
mon law (4). Much more ought equity 
to diſcourage it; becauſe the public is con- 
cerned that men ſhould not miſ-ſpend their 
eſtates and time. And 1n the civil law, 
they allowed the loſer to recover his mo- 
ney again, even beyond the ordinary time 


— 


(4) In general, a wager may be conſidered as legal, 
if it be not an incitement to a breach of the peace, 
or to immorality; or if it do not affect the feelings 
or intereſt of a third perſon, or expoſe him to ridicule ; 
or if it be not againſt ſound policy, Da Coſta v. 
Jones, Cowp. 729. Atherford v. Beard, 2 Term 
Rep. 610. Good v. Elliott, 3 Term Rep. 697. where 


the principal caſes upon this point are very fully conſi- 


dered. 


(e) © Victum in alex luſu non poſſe conveniri et 
ſi ſolverit habere repetitionem tam ipſum quam hære- 


des ejus adverſus victorem et ejus hæ redes idque per- 


petuo et etiam poſt triginta annos, Cod. lib. g, tit. 43. 
But the civil law allowed of certain games which tend- 
ed to increaſe ſtrength and agility, and to promote 
health; and at ſuch games, the code declares, “ Liceat 


dulden ditioribus ad ſingulas commiſſiones ſeu ad ſin- 
gulos congreſſus aut vices unum aſſem ſeu numiſma ſeu 


ſolidum deponere et ludere, ceteris autem longe minori 
pecunia,” Cod. 1, 3. ti. 43. 


Ch. IV. $7. OF MATTER OF COVENANTS. 


SECTION: un 


S to the lawfulneſs of uſury (1), ſince 
damages may be demanded for tardy 
payment, why may we not bargain tor 
| ſomething certain beforehand, upon con- 
ſideration that our money is in another 
man's power, when we were not obliged 
for his benefit to venture the loſs, or to 
neglect the gain that might be made of it? 
And therefore, in the Roman law (2), long 
before Juſtinian's time, money might be 
lent at 121. per cent. which was called 
uſura centeſima, but not higher, except it 
was lent at great hazards; for the laws 
there preſcribed no bounds, any more than 
in certain conditional agreements. But, 


in England, anciently (/), the perſons of 


(f) It muſt not be underſlood from this expreſſion, . 


« anciently,”” that an uſurer could at common law 
be proceeded againſt criminally ; for it appears from 
Glanville, that it was only in caſe a man died an 
uſurer, that even his effects could be confilcated, Glan- 
ville, lib. 7. 16. 1 Reeves's Hiſt. Eng. Law, 119. 
And it is ſtated, in 2 Roll's Ab. 801. that the ſtatute 


of Edw. g. by which the uſurer was ſubjeQed to the 


_ cenſure of the ordinary, &c. was repealed in the fame 


year, | 
uſurers 
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(1) See Grotius 
de jute Belli et 
Pacis, lib. g. 
e. 18+ #. 2x 
and Mr. Ben- 
tham's Vindica- 


tion of Uſury. 


Heineccius, 
J. N. & G. 
c. 13. f. 367. 


(2 Dig. lib. 22. 
tit. 1. paſſim. 
Cod. 1. 4. 

t. 32. 26. 

1 Domat. b. 1. 
tit. 6. 
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uſurers were puniſhed, and the ordinary 


had cognizance of them in their lifetime, 
to compel them to make reſtitution; and 
all their goods and lands eſcheated at their 


__— e death to the king (g). And ſo odious was 


(4) 2 Roll's Ab. 
01. 35. refers 
to 26 Ed. 3. 71. 


uſury, in the eye of the common law (4), 
that a man could not maintain an action 
upon an uſurious contract. But now ſuch 
* 0 as is allowed by the ſtatute, hath 

obtained 


(2) The term ufury is not here uſed ns to 
its preſent acceptation, viz, the taking more than legal 
intereſt for the uſe of money; but according to the 
opinion which anciently prevailed, that taking any 
intereſt was againſt the law of God, and the welfare 
of the community : and, in this ſenſe, it ſeems diffi. 
cult to reconcile the caſe in Roll with the ſtatute 
20 H. 3. c. 5. by which it is provided, that“ from 
henceforth uſuries ſhall not run againſt any being with- 
in age, from the time of the death of his anceſtor, 
(whoſe heir he is,) unto his lawful age; ſo never- 
theleſs, that the payment of the principal debt, with 
the uſury that was before the death of his anceſtor, 
whoſe heir he is, ſhall not remain.” The latter pro- 
viſion of the act is not very diſtinctly worded ; but 
Lord Coke ſeems to have inferred from it, that the 
principal and intereſt incurred in the lifetime of the 
anceſtor is enacted to be paid, 2 Inſt. 89. And yet, 
in his 3d Inſt. 152. he ſtates, that by the ancient laws, 
uſury was unlawful and puniſhable ; from which it 
would follow, that, in his opinion, this att gave a right 


of action, which the party had not before: but from the 


language 
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obtained ſuch ſtrength by uſage, that it 
will be a great impediment to traffick, &c. 
. . if 


language of the 20 H. 3. c. 5. it feems clear, that 
an action could. be maintained before, and that even 
againſt the heir; otherwiſe the exemption of the heir 
had been ſuperfluous. But whatever were the preju- 
dices of early times againſt the taking of intereſt, they 
appear to have worn off in the reign of H. 8.; a ra- 
tional commerce having taught the nation, that an 
eſtate in money, as well as an eſtate in land, houſes, 


and the like, might be let out to hire, without the 


breach of one moral or religious duty. And, indeed, 
when the ſource of this prejudice is examined, it will 


be found to have originated in a political, and not 


a moral precept ; for though the Jews were prohibited 
from taking uſury, that is, intereſt, from their brethren, 
they were in expreſs words permitted to take it from 
a ſtranger, Deut. 2g. v. 20. This remark has, how- 
ever, been powerfully attacked by the learned Pothier, 
who inſiſts that the taking of intereſt is againſt a moral 
duty, and that Moſes made the above diſtinction merely 
ad Duritiam Cordis of the Jews, Tom. 2. p. 734. 


4to. ed. A capital diſtinction muſt, however, be 


made between a moderate and exorbitant profit ; to the 
former of which we uſually give the name of intereſt ; 
to the latter, the truly odious appellation of uſury: 
the former is neceſſary in every civil ſtate, if it were 
bat to exclude the latter, which ought never to be to- 
lerated in any well-regulated ſociety. For, as the 


whole of this matter is well ſummed up by Grotius, if 


the compenſation allowed by law does not exceed the 
proportion of the hazard run, or the want felt by the 
loan, its allowance 1s neither repugnant to the revealed 

nor 
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if it ſhould be impeached. And although 


4 the ſtatute is to be taken ſtrictly, in order 
8 3 to 


A nor the natural law: but if it exceeds thoſe bounds, 
it is then oppreſſive uſury; and though the municipal 
laws may give it impunity, they can never make it 
juſt,” 2 Bla. Com. 455, 456. What ſhall be a reaſon- 
able profit for the loan of money muſt neceſſarily de- 
pend on a variety of circumſtances. In the reign of 
H. 8. 101, per cent. was allowed, as the legal rate of 
intereſt ; but by ſtatute 5 ͤ and 6 Ed. 6. c. 20. it is ob- 
ſerved, that the g7 H.8. c. 9. had been conſtrued to 
give a licence and ſanction to all uſury not exceeding 
16]. per cent. and this conſtruction is declared to be 
utterly againſt ſcripture; and therefore, all perſons 
are forbid to lend or forbear by any device, for any 
uſury, increaſe, lucre, or gain whatſoever, on pain of 
forfeiting the thing, and the uſury or intereſt, and of 
being impriſoned and fined; and ſo the law ſtood till 
the 13 Eliz. c. 8. which revives the 37 H. 8. c. 9. 
The ſtatute 21 Jac. 1. c. 17. however, reduced the 
rate of intereſt to $1. per cent. and it having been 
lowered in 1650, during the troubles, to 61. per cent. 
the ſame reduction was re- enacted after the reſtoration, 
by 12 Car. 2. c. 13. And this rate of intereſt was 
reduced to 51. per cent. by 12 Ann. ſt. 2. c. 16. by 
which ſtatute it is enacted, that ** all bonds, contracts, 
and afſurances whatſoever, whereupon or whereby 
more than 51. per cent. ſhall be directly or indirettly 
reſerved or taken, ſhall be utterly void ; and the per- 
ſon taking above z1. per cent. for the forbearance of 
Iool. for a year, ſhall forfeit treble the value of the 
monies, &c. ſo lent, bargained, &c. Theſe reſtric- 


tions, however, do not apply to trons made in fo- 
| reign 
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to ſuppreſs uſury, yet it muſt be between 


ſuch parties as make the corrupt agree- 
ment, and not to puniſh others who are 
not privy to it (5). There is allo a differ- 

| ence 


reign countries; for on ſuch contracts, “our courts 


will direct the payment of intereſt according to the la- 


of the country in which ſuch contract was made, 
Ekins v. Faſt India Company, 1 P. Wms. 396. 2 Br. 


P. Ca. 72. Thus Iriſh, American, "Turkiſh, and In- 
dian intereſt, have been allowed in our courts to the 
amount of even 121. per cent. For the moderation - 


or exorbitance of intereſt depends upon local circum- 
ſtances; and the refuſal to enforce ſuch contracts 
would put a ſtop to all foreign trade. See Stapleton v. 


Conway, 3 Atk. 727. Poſt. B. 5. c. 1. ſ. 6. note (a). 
And by ſtatute 14 G. 3. c. 79. all mortgages, and other 
ſecurities upon eſtates, or other property, in Ireland, 


or the Plantations, bearing intereſt not exceeding 61. 
per cent. ſhall be legal, though executed in the king- 
dom of Great Britain, unleſs the money lent ſhall be 
known at the time to exceed the value of the thing in 
pledge; in which caſe, alſo, to prevent uſurious con- 
tracts at home, under the colour of ſuch foreign ſecu- 
rities, the borrower ſhall forfeit treble the ſum ſo bor- 
rowed,” 2 Bla. Com. 463, 464. But the ſtatute does 


not extend to perſonal ſecurities executed in England. 


Dervar v. Span, 3 T. Rep. 425. 


% The ſtatutes declaring the ſecurity given on an 
uſurious contract to be utterly void, it neceſſarily fol- 
lows, that perſons not privy to the tranſattion may 
ſuffer by it; for though they have paid a valuable 
conſideration for the ſecurity, as a bill of exchange, 

Vo. I, - and 
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(5) Roberts v. 


Trema; ne. 
Cro. Jac. 507. 


3 Salk. 390. 
Cro, Ein- 642. 


1 Atk. 350. 
Matthews v. 
Lewis, Anſt. 


Rep. 7. 


of uſury (2). But it is otherwiſe of a loan; 
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ence between a bargain and a loan, For 
if the principal is in hazard (5), and the 
bargain is plain, it is not within the ſtatute 


for 


. 


and without notice of the legal obje&ion to its vali- 
dity, they cannot recover upon ſuch ſecurity, Lowe v. 
Waller, Douglas, 708. 


(i) In Roberts v. Tremayne, Cro. Jac. 507. theſe 
differences are ſtated to have been taken by Juſtice 
Dodderidge. Firſt, If I lend 1001. to have 120]. 
at the year's end, upon a caſualty, if the caſualty 


goes to the intereſt only, and not to the principal, 


it is uſury ; for the party is ſure to have the prin- 
cipal again : but if the intereſt and principal are 
both in hazard, it is then not uſury. Secondly, If I 
ſecure both principal and intereſt, if it be at the will 


of the party who is to pay it, it is not uſury ; as it 


I lend to one 100l. for two years, to pay for the loan 
thereof gol. and if he pay the principal at the year's 


end, he ſhall pay nothing for intereſt, this is not uſury; 


for the party has his election, and may pay it at the 
firſt year's end, and fo diſcharge himſelf.” As to the 
firſt of theſe points, it has been determined, that if the 
ſubſtance of the contract be a borrowing and lending. 
and the contingency is ſo ſlight as to be merely an 
evaſion, and colourable only, it is not ſufficient to 
take it out of the ſtatute, Maſon v. Abdy, Carth. 67. 
Clayton's caſe, 5 Co. 70. Richards qui tam v. 
Brown, Cowp. 770. See alſo Morſe v. Wilſon, 4 T. 
Rep. 353- Upon the ſecond point, it may be ma- 
terial to obſerve, that though ſuch an agreement, it 
bond fide entered into, would not be uſurious, yet, 
| if 


2 
3 


% // / 6. Sin ek. 
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for then it is intended that the principal 
is in no danger. However, if it be found 
that 


if it were originally agreed that the principal money 


ſhould not be paid at the time appointed, and that 


ſuch clauſe was inſerted only with an intent to evade 


the ſtatute, it ſeemeth clear, that the whole contract 
is void : for the conſtruction of caſes of this nature 
muſt be governed by the circumſtances of the tranſ- 
action, from which the intention of the parties in the 
making of the bargain will appear; which, if uſurious, 
however diſguiſed by a ſpecious aſſurance, will avoid 


the bargain, 1 Hawk. P. C. 532. The legiſlature, 


aware of the many contrivances by which the moſt 
wiſe proviſions againſt uſury, if ſpecified, might be 


deteated, has, in the ſtatute of Anne, purpofely in- 


lerted the words directly or indirectly;“ and there- 
fore, in all queſtions, in whatever reſpect repugnant to 
the ſtatute, we muſt get at the nature and ſubſtanee of 
the tranſaction. The view of the parties muſt be 
aicertained, to ſatisfy the court that there is a loan, 
and borrowing, and that the ſubſtance was to borrow 
on the one part, and to lend on the other ; and where 
the real truth is a loan of money, the wit of man can- 
not find a ſhift to take it out of the ſtatute. If the 
ſubſtance is a loan of money, nothing will protect the 
taking more than zl. per cent.; and though the ſtatute 


mentions only for loan of money, wares, merchandize, 
or other commoditics, any other contrivance, if the 


ſubſtance of it be a loan, will come under the word 
'* 1ndirealy,” per Lord Mansfield, Floyer v. Edwards, 
Cowp. 114.; therefore, if a man borrow, under eo- 
lour of buying, it is uſurious, ibid. 116. ; if it be, 
however, a bona fide ſale of goods, to be paid for at 

| R 2 the 
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that he took 4ol. by a corrupt agreement, 
though it be not within the ſtatute, yet 

judgment 


the expiration of a certain time, or the ſeller to be 


allowed ſuch an additional profit as exceeds the legal 


rate of intereſt, it is not uſury, Ibid. See Spurrier 
v. Mayoſs, 1 Vez. Jun. 527. Paterſon's cafe, Cro. Eliz. 
104. But though ſuch agreement be not uſurious, yet, 


if it be a hard and unconſcionable advantage, it ſhall not 
be aſſiſted in an action for money had and received, 


which is an equitable action founded in conſcience, 
Plumbe v. Carter, Cowp. 116. See alſo Jeſtonv, Brooks, 
Cowp. 793. In: the caſe of Cheſterfield v. Janſſen. 
1 Atk. gol. all the caſes reſpecting uſury are brought 
together, and moſt elaborately diſcuſſed ; and the rule 
laid down by Lord Mansfield in the above caſe of 
Floyer v. Edwards, ſeems, in Lord Cheſterfield v. 
Janſſen, to have been agreed to be the true criterion of 
uſury, or not. The moſt frequently practiſed mode of 


evading the ſtatute is, by treating the tranſaction as for 


an annuity inſtead of a loan; for if a man purchaſe an 
annuity at ever ſuch an under price, if the bargain was 


really for an annuity, it is not uſury: if on the foot 


of borrowing or lending money, it is otherwiſe, P. 
J. Burnet, 1 Atk. 340. See Richards v. Brown, 
Cowp. 770. But though there be a communication 
for a loan at firit, it the final agreement is not to lend, 
but for the one to ſell, and the other to purchaſe, a real 
annuity, it is not uſury, P. Lord Mansfield, Rich- 
ards v. Brown, Cowp. 77+ Fountain v. Gimes, Cro. 
Jac. 252. But if the annuity be made redeemable, 
the court looks upon the tranſaction as an evaſion 
of the ſtatute of uſury, and as only a loan of money, 


Floyer v. Sherrard, Ambler's Rep. 19. 2 Whether 
this 


2 = _ w 
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Judgment ſhall be given againſt him at 
common law (6). And, in uſurious con- 
tracts, there is no doubt but equity will 
give relief to the borrower, in caſes where 
the law will not reach him; for it is 
unjuſt that the lender ſhould go away with 
ſuch exorbitant gains; and the borrower 
can never be conſidered as particeps cri- 
minis (#), but rather as one deſerving com- 

paſſion 


this rule . to annuities redeemable at che will of 
the grantor only ? If there be no clauſe of redemption 
in the deed, parol evidence will not be allowed to 
ſhew that it was ſo agreed, Lord Portmorev. Morris, 
2 Bro, Rep. 219. Hare v. Shearwood, 1 Vez. Jun. 241. 
Lord Irnham v. Child, 1 Bro. R. go. 


( The borrower was formerly conſidered by courts 
of law in the light of particeps criminis ; and upon 
that ground, in Tomkins v. Bernett, x Salk. 22. it 
was held, that the plaintiff could not recover back what 
he had paid on an uſurious contratt : but the libera- 
lity of modern times has inclined courts of law to view 
the borrower in a more favourable light ; and as the 
exceſs of intereſt might before have been recovered 


in equity, ſo may it now, in an action for money 


had and received, Browning v. Morris, Cowp. 792, 


See alſo Jaques v. Golightly, 2 Bl. Rep. 1073. Aſtley 


v. Reynolds, Stra. g15. but the plaintiff muſt, to en- 
title himſelf to relief in a civil attion, ſhew that he 


has done all that equity requires. In an action, there- 
| fore, to recover goods which plaintiff had pawned, 
upon 
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(6) 2 Roll's . 
Ab. 801. 
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paſſion than puniſhment. And though 
equity will not go direttly contrary to an 
act of parliament, yet it will often ap- 
ply a different remedy from what that 
preſcribes (7). 


Forreſt, 38. Proof v. Hines, Forreſt. 111. 


(1) Sharpley 
v. Hurrell, 
Cro. Jac. 208. 
Sayer v. 


upon an uſurious contract, the court held, that plaintiff 
muſt ſhew that he had tendered all the money really 
advanced, Fitzroy v. Gwillim, 1 Term Rep. 153. 
It may be proper, 1n this place, to remark, that though 
equity will ſet aſide an uſurious contract, upon payment 


of the principal actually advanced, with intereſt there- 


on, yet it will not compel the defendant to diſcover 
the uſury, if complete, unleſs the plaintiff by his bill 
offer to waive the penalty, Earl of Suffolk v. Green, 
1 Atk. 450. Chauncey v. Tahourden, 2 Atk. | 393- 


Brand v. Cumming, 22 Vin. p. 316. pl. 4. 


SECTION VIII. 


UT there are ſome ſorts of gaming and 
uſury not at all prohibited by law or 
equity; as in caſe of inſurances and bot- 


tomry-bonds (1), which are allowed for 
| the 


Glecne, 1 Ley. 54. 1 Sid. 28. 
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the encouragement of trade (J). Inſuring is, 


where a man for a certain ſum takes upon 
him 


(!) It is certain that the hazard may be ſometimes 


greater than the intereſt allowed by law will compen- 


fate ; and this gives riſe not only to to inſurance and bot. 
tomry, but alſo to reſpondentia bonds and annuities for 


lives. As to inſurances, it may be ſufficient to refer 


the reader to Mr, Parke's publication, which compre- 
hends not only the learning upon marine inſurances, 
but alſo the rules and deciſions which have been laid 
down, and which now govern inſurances upon lives, 
or againſt fire, &e. The reader will likewiſe find the 
law of bottomry and reſpondeatia very fully diſcuſſed 
in the ſame work : and, as the interference of courts 
of equity upon theſe ſubjects has by the liberal decifion 
of courts of law, been rendered almoſt unneceſſary, 
it may be ſufficient for the editor of this treatiſe to 
point out, as occaſion may require, the inſtances in 
which ſuch interference is neceſſary to the purpoſes of 
juſtice. As to the practice of purchaſing annuities for 
lives at a certain price or premium, inſtead of advanc- 
ing the ſame ſum as an ordinary loan, it ariſes uſually 
from the inability of the borrower to give the lender a 
permanent ſecurity for the return of the money bor- 
rowed at any one period of time. He therefore ſtipu- 
lates to repay annually, during his life, ſome part of the 
money borrowed, together with legal intereſt for ſo 


much of the principal as annually remains unpaid, as 


an additional compenſation for the extraordinary hazard 
run of loſing that principal by the contingency of the 
| borrower's death; all which confiderations being cal- 
culated and blended together, will conſtitute the juſt 
proportion or quantum of the annuity granted. The 


real value of that contingency,” ſays Sir William 


Blackſtone, 
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him the riſque that goods are to run in 


tranſportation from place to place (n). And 


a policy 


Blackſtone, . muſt depend on the age, conſtitution, 
ſituation, and conduct of the borrower ; and therefore, 
the price of ſuch annuities cannot, without the utmoſt 
difficulty, be reduced to any general rules: ſo that if 
by the terms of the contract, the lender's principal 
is bona fide, and not colourably put in jeopardy, no 
incquality of price will make it an uſurious bargain ; 
though, under ſome circumſtances of impoſition, it 
may be relieved againſt in equity,“ 2 Bla. Com. 461. 
In the caſe of Heathcote v. Paignon, 2 Bro. Rep. 
Ch. 175. Lord Thurlow ſeems to have followed this 
diſtinction in his obſervation, that if mere inade- 


quacy is the ground of reſcinding the contract for an 
annuity, it ſhould ſeem that it was ſcarcely ſufficient ; 


but there is a difference between that and evidence 
ariſing from inadequacy. If there be ſuch inadequacy 
as to ſhew that the perſon did not underſtand the bar- 
gain he made, or was ſo oppreſſed that he was glad to 


make it, knowing its inadequacy, it would ſhew a 


command over him, which amounts to a fraud.” Tt 
is ſcarcely poſſible to enumerate all the circumſtances 
which may induce a court of equity to reſcind ſuch 
contracts. The caſes, however, and learning upon 
the ſubject, are brought together in the caſe of Heath- 
cote v. Pa'gnon, and Cheſterfield v. Janſſen, and fur- 
niſh at leaſt this rule—that if there be any fraud, 
either direct or conſtructive, or the parties appear to be 
within the range ot that policy, which gives to partt- 
cular deſcriptions of perions an extraordinary claim 
to protection, courts of equity will interpoſe, and give 
relief, But if the tranſaction is not chargeable with 

| fraud 
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a policy of inſurance muſt be conſtrued 
according to the uſage amongſt merchants, 
and the voyage ought to be according to 
the uſage. And the King's Bench takes 
notice of the laws of merchants, which 
are general, though not of particular 
uſages (2); for the law merchant 1s an 
univerſal law throughout all the world. 
But inſurances are for the benefit of 


traders and merchants only ; and for 


this end were they at firſt introduced, 


that a merchant having a loſs might not 


be undone, many bearing the burthen 
together : not that others unconcerned in 
trade, nor intereſted in the ſhip, ſhould 
profit by it (3). And the reaſon why 


a man 
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(2) Lethullier's 
caſe, 1 Salk. 
443- 

1 Ld. Raym. 
281. 


; ( 3) Goddart v. 
Garrett, 
2 Vern. 269. 
Whittingham v. 


Thoraborough, Pre. Ch. 20. 


fraud or impoſition, and the parties to it are ſui juris, 
and not in a ſituation which gives them peculiar claims 
to protection, courts of equity, in caſes of annuities, 
will, as do courts of equity, leave money to find its own 
value; no act of parliament having preſcribed any re- 
gulation as to the price of annuities. See 17 Geo. g. 
c. 26. which preſcribes the ſolemnities requiſite to the 
validity of annuities. 


(in) Our author's definition is evidently confined to 
marine inſurance. Sir William Blackſtone defines a 
policy of inſurance to be “a contract between A. and 
B. that upon A.'s paying a premium equivalent to the 


hazard 
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a man having ſome intereſt () in the ſhip 


or cargo, may in ſure five times as much, is, 
becauſe 


hazard run, B. will indemnify or inſure him againſt a 
particular event,” 2 Bla. Com. 458. This definition 
agrees with the © verſio periculi of the civilians, in 
contradiſtinction to the ſpei emptio et veagttio, which 
they delined to be a wager, 


(n) The practice which formerly prevailed of inſur- 
ing large ſums without having any property on board, 
which were called inſurances, intereſt, or no intereſt, 
and alſo of inſuring the ſame goods ſeveral times over, 
both of which were a ſpecies of gaming without any 
advantage to commerce, induced the legiſlature, by 
the 19 G. 2. c. 37. to enact, that all inſurances, in- 
tereſt, or no intereit, cr without further proot of in- 
tereſt than the policy itſelf, or by way of gaming or 
wagering, or without benefit of ſalvage to the aſſurer 
(al! which had the ſame pernicious tendency), ſhould 
be totally nul! and void, except upon privateers or 
mips upon the Spaniſh or Portugueſe trade; and that 
no re-afſurance ſhould be lawful, except the former 
inſurer ſhould be inſolvent, a bankrupt, or dead. It 


appears from the caſes of Goddart v. Garratt, 2 Vern, 


269. and Le Pypre v. Farr, 2 Vern. 716. that the 
-ourt of Chancery had manifeſted its inclination to ſup- 
preſs wagering policies, and policies without the bencfit 
of ſalvage, before the legiſlature interpoſed ; and it is ſaid 
that courts of law had intimated an opinion that poli- 
cies, intereſt, or no intereſt, were formerly bad. See 
Parke's Inſurance, p. 299. It is now determined, that 
a valued policy is not to be confidered as a wager po- 
licy, or like a policy, intereſt, or no intereſt, - Lewis 

v. Rucker, 
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becauſe a merchant cannot tell how much, 
or how little, his factor may have in readi- 
neſs to lade on board his ſhip (4). 


v. Rucker, 2 Burr. 1167. And, therefore, upon va- 
lued policies, the merchant need only prove ſome in- 
tereſt, becauſe the adverſe party has admitted the value; 
and if more were required, the agreed valuation would 
fignify nothing: but if it ſhould come out in proof, 
that a man had inſured 20001. and had intereſt on board 
to the value of a cable only, it never has been deter- 
mined, that by ſuch an evaſion the a& of parliament 
may be defeated. The effect of the valuation is only 
fixing concluſively the prime coſt. If it be an open 
policy, the prime coſt muſt be proved, in a valued poli- 

cy, it is agreed; and tor theſe reaſons a bona fide va- 
lued policy was held by Lord Mansfield not to be with- 
in the 19 G. 2. Lewis v. Rucker, 2 Burr. 1167. See 
Parke's Inſurance, c. 14. where the cafes upon this 


point are collected, and referred to their reſpective 


principles. 


SECT I ON IX. 
B called from the bottom of the ſhip, 
a part being put for the whole; for it is 


indeed in the nature of a mortgage of the 
| ſhip: 


OTTOMRY, or fœnus nauticum, is ſo | 
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(4) Goddart 
v. Garrett, 
2 Vera. 26g. 
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ſhip: and this is allowed almoſt every 
where, by reaſon of the hazard of the 
lender (o), and it being found uſeful for 


navi- 


(o) © The diſtinction (ſays Molloy de Jure Mari- 


timo, b. 2. c. 11. 1.8.) is great, between monies lent to 


be uſed in commerce at land, and that which is ven- 
tured at ſea. In the firſt, the laws of the realm have 
ſet marks to govern the fame, whereby the avaricious 
mind is limited to a reaſonable profit. The reaſon of 


that is, becauſe the lender runs none, but the borrow- 


er all the hazard whatever that money brings forth ; 
but money lent to ſea, or that which is called pecunia 
trajectitia, there the ſame is advanced on the hazard 
of the lender, to carry, as is ſuppoſed, over ſea; fo 
that if the ſhip periſhes, or a ſpoliation of all happens, 
the lender ſhares in the loſs, without any hopes of ever 
receiving his monies ; and therefore is called ſometimes 
uſura marina, as well as fœnus nauticum ; the ad- 
vantage accruing to the owners from their money 
ariſing not from the loan, but from the hazard which 
the lender runs.“ There is another ſpecies of loan, 
called reſpondentia, which differs from bottomry prin- 
cipally in this, that it is not upon the veſſel, but upon 


the goods and merchandiſe, which muſt neceſſarily be 


ſold or exchanged in the courſe of the voyage; in 
which contract the borrower is perſonally bound, pro- 
vided the goods are ſafe, though the ſhip periſh ; 
whereas, in bottomry, the ſhip and tackle, as well as 
the perſon of the borrower, are liable, though the 
goods ſhould be loſt. Theſe terms are alſo applied 
to contracts for the repayment of money borrowed, 
not on the ſhip and goods only, but on the mere 


hazard of the voyage itſelf, When a man lends a 


merchant 
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navigation and commerce (1). vet a court 
of equity (p) will never aſſiſt a bottomry- 
bond, 
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(1) Molloy de 
Jure Mar, 361. 
2 Bla. Com. 457. 
Park's Marine 
Inſurance, 468. 
Sharpley v. 


Hurreil, Cro. Jac. 208. W Tremayne, Cro Jac. 508. Joy v. Kent, Hard, 418. 
Sayer v. Geet, 1 Lev. 54. 1 Sid. 27. Chettrtield v. Janſten, 2 Vez. 148. 154. 


merchant 1000l. to be employed in a beneficial trade, 
with condition to be paid with extraordinary intereſt, 
in caſe ſuch a voyage ſhould be fately performed; 
which kind of agreement is ſometimes called foenus 
nauticum, and ſometimes uſura maritima. But as 
this gave an opening for uſurious and gaming con- 
tracts, eſpecially upon long voyages, it was enatted, 
by the 19 G. 2. c. 37. that “all monies lent on bot- 
tomry, or at reſpondentia, on veſſels bound to or from 
the Faſt Indies, ſhall be expreſsly lent only upon the 
ſhips, or upon the merchandiſe ; that the lenders ſhall 
have the benefit of ſalvage ; and that if the borrower 
has not on board effects to the value of the ſum bor- 
rowed, he ſhall be reſponſible to the lender for ſo 
much of the principal as hath not been laid out, with 
legal intereſt, and all other charges, though the ſhip 
and merchandiſe be totally loſt,” 2 Bla. Com. 458. 


« This ſtatute has intirely put an end to that ſpecies 


of contract which was laſt mentioned; namely, a loan 
upon the mere voyage itſelf, as tar at leaſt as relates to 
India voyages ; but as none other are mentioned, and 
as expreſſio unius elt excluſio alterius, theſe loans may 
be made 1n all other caſes as at common law,” Parke's 
Inſ. p. 470. But as the allowance of an extraordinary 
intereſt is in reſpect of the riſk, it follows, that in all 
theſe ſpecies of contracts, if the riſk is not run, the 
lender cannot be intitled to the extraordinary premium ; 


for that would be to open a door to means by which 
the 
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bond, which carries an unreaſonable inte- 
reſt (2); but will leave him to recover at 
law as well as he can. On the other ſide, 
if the obligor goes the voyage, he ſhall 


the ſtatute of uſury might be evaded, See Deguilder 
v. Depeiſter, 1 Vern. 263. 


— 


(D Mr. Parke obſerves, that the caſe referred to 
conveys a very unmerited cenſure upon bottomry- 
bonds, not at all warranted by the long chain of uni- 
form decifions in their favour. Indeed, from the very 
nature of the contract, they are to carry the naval 
intereſt, which is always greater than land intereſt, 
in proportion as the riſks run by the lender on bot- 
tomry are much greater than thoſe which a lender 
upon a common bond incurs,” Parke's Inf. 478. 
Though it be true, that the rate of intereſt allowable 
on ſuch riſk is greater than the ordinary rate of intereſt, 
it by no means follows, that even the rate of intereſt 
agreed on may not be unreaſonable, with reference to 
the riſk ; and if it be unreaſonable, though the tranſ- 
action be legal, equity cannot, conſiſtently with the 
principles which govern its interference, aſſiſt a claim 
founded upon it. It might as reaſonably be objected 
to courts of law, that having determined an agreement 
not to be uſurious, they are bound to give compenſa- 


tion for its non-performance ; but it ſeems to be now 


ſettled, that if compenſation for the non- performance 
of a contract, not ſtrictly illegal, but harſh and un- 
reaſonable, be ſought in an equitable action, that the 
plaintiff ſhall not recover, Plumbe v. Carter, Cowp. 
116. in a note to Floyer v. Edwards, Jeſton v. Brooks, 


Cowp. 793. 
not 
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not be relieved here, upon pretence that 
the deviation was of neceſſity, ſaving as to 
= penalty (3). And if the ſhip, though 

, has deviated from the voyage men- 
toned in the bond, the obligee may re- 
cover the money on the policy of inſur- 
ance, and alſo put the bottomry-bond in 
ſuit; for the inſurers might as well pre- 
tend to have aid of the bottomry-bond, as 
the obligor cf the money recovered on 


the policy (4)- 


SECTION X. 


T was alſo a rule in the civil law (1), 
that marriage ought to be free ; and 


the ſame policy has obtained in equity (9). 
And, 


(5) The civil law, as a ſyſtem of juriſprudence 


framed by wiſe men, and approved by the experience 


of many ages, muſt, in every country, and in every 
age, furniſh principles, which, modified and applied 
as the alt:red circumſtances of the times may require, 
will greatly contribute to the real intereſts and wel- 
fare of ſociety ; but if the ſame ſyſtem be drawn out 


to 


255 


(3) Weſtern 
V. Wildy, 


Skin. 59. 132. 


Williams v. 
Steadman, | 
Holt's R. 126, 
Anon, 1Eq. Ca. 
Ab. 372. pl. 5. 
2 Ch. Ca. 130. 


4) Harman v. 
Vanhatten, 
2Vern. 717. 


(1) Dig. lib. 33. 
= 1. J. 62, bzz 
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And, therefore, in caſe of a bond in com- 


mon form for payment of money, but 
proved 


to its full extent, and applied without any pegard to 
the change which may have taken place in the opinions 
and manners of mankind, it muſt, notwithſtanding its 
general wiſdom and utility, prove in many particulars 
detective, and inſufficient to the purpoſes, which, in 
its original application, it was moſt admirably calcu- 


lated to accompliſh. The inſtitution of marriage, whe- 


ther it be conſidered as a religious inſtitution, or, ac- 
cording to the opinions of ſome, as a merely poſitive 
and ſocial inſtitution, will ſtill be found to involve 
conſequences more extenſively and more ſeriouſly in- 
tereſting to ſociety than any other inſtitution whatſoever. 
See Spirit of Laws, b. 23. c. 2. To ſecure to ſociety all 
the advantages which ſuch an inſtitution 1s calculated 
to produce and confer, it ſeems to be peculiarly im- 
portant that the law ſhould ſecure to individuals that 
freedom of choice, which is neceſſary to reconcile the 
happineſs of individuals with the welfare of the ſtate : 
and with a view to ſo deſirable an object, the civil 
law appears to have marked a diſpoſition particularly 
anx10us to remove every obſtacle which might deter 
individuals from entering into a ſtate ſo favourable 
to the intereſts of the public. See Digeſt, lib. 35. 
tit. 1. ſ. 62, 63, 64. But it is obſervable, that whilſt - 
the conſideration of the public welfare was allowed to 
operate, as far as was conſiſtent with the freedom of 
individuals in general, it was not allowed to break in 
upon thoſe domeſtic claims which ſtood in need of the 
protection of the ſtate; and therefore, though con- 
ditions in reſtraint of marriage were held generally 


void, and even a condition fi a liberis ne nupſerit was 
not 
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proved that the agreement was, that the 
obligor ſhould marry ſucha man, or ſhould 


* 


not allowed to prevail, yet a condition fi a liberis 
z?mpubertbus ne nupſerit, would be good, Digeſt, lib. 35. 
tit. 1. c. 62. ſ. 2. And the reaſon of this diſtinction 
is aſſigned, © quia magis cura liberorum quam viduitas 
injungeretur.” A reaſon, which our law has known 
how to extend; and which, by receiving its true 
direction, and fair and rationa! operation; has led to 
many diſtinctions in our ſyſtem, which ſeem to have 
elcaped the vigilant policy of the civil law. It may 
be laid down as a fundamental propoſition, that mar- 
riage ought to be tree; by which 1s intended, that 
as the parties contracting are principally intereſted in 
the contract, they ought to poſſeſs all thoſe faculties 


which are requilite to the validity of every other {ſpecies 


of contract, which Puffendorff defines to be, 1ſt, A 
phyſical power; 2dly, A moral power of conſenting ; 
3dly, A ſerious and free uſe of them; the rather, as 
the contract of marriage is connected with more import- 
ant conſequences than any other ſpecies of contract, inaſ- 
much as it is leſs eaſily diffolved ; and though diſſol ved, 
if there be children, many ot its conſequent ties remain. 
But though it be true, that freedom from reſtraint, 
as it encourages this ſpecies of contract, is of import- 
ance to the ſtate, it mult not be conſidered as a prin- 
ciple to be purſued to its whole extent, and at every 
hazard; for if it were, it would be found, that this 


principle, the well- regulated and bounded influence of 


which is capable of inducing real benefit to ſociety, 
is, in its exceſs or abuſe, like other good principles, 


deſtructive of the very intereſts which it profeſſes to 


conſult. The claims of parental authority, controlled 
Vor. I. | 8 as 
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pay the money due on the bond; the court 


will decree this bond to be delivered up to 
be 


as they are by the law of England, merit conſiderable 
reſpect: nor has the right which individuals have of 
qualifying their bounty been diſregarded. The only 
reſtrictions which the law of England impoſes, are 
tuch as are dittated by the foundeſt policy, and ap- 
proved by the pureſt morality: That a parent pro— 
feſſing to be affectionate ſhall not be unjuſt ; that pro- 
feſſing to aſſert his own claim, he ſhall not diſappoint 
or control the claims of nature, nor obſtruct the in- 
tereſts of the community ; that what purports to be an 
act of generoſity, ſhall not be allowed to operate as 


_ a temptation to do that which militates againſt nature, 


morality, or ſound policy, or to in from doing 
that which would ſerve and promote the eſſential in- 
tereſts of ſociety; are rules which cannot reaſonably 


de reprobated as harſh infringements of private liberty, 
or even reproached as unneceſſary reſtraints on its free 
exerciſe. See Puff. Law of Nature and Nations, b. 6. 


c. 2. ſ. 14. On thele conſiderations are founded thoſe 
'diſtinftions which have, from time to time, been re- 
cogniſed in our courts of equity, reſpecting teſta- 
mentary conditions, with reference to marriage, The 
"cafes upon the ſubject are very many, and not imme- 


diately reconcileable : to bring them together, and to 
/point out their reſpective diſtinctions, is all the editor 
ok this treatiſe profeſſes to do. To draw out the prin- 


ciples upon which they proceeded to their whole ex- 
tent, and to illuſtrate them by a view of the policy 


which informs them, is an undertaking, though well 


was, * 


deſerving attention, of too great magnituile to fall 
within the range of this work. | 


Iu 
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be cancelled, as being contrary to the na- 
ture and deſign of marriage, which ought 
I | to 


In deciding upon the validity of any condition of 
marriage, it is neceſlary to advert to the nature of the 
eſtate charged with the gift, to which ſuch condition 
is annexed. 1. If the eſtate charged be real eſtate ; 
then it is material to determine, whether ſuch condi- 
tion be precedent or ſubſequen?. 2. If the eſtate charg- 
ed be perſonal ; the force or validity of the condition 
will depend on its reaſonableneſs : as alſo on the gift 
being given over, or not given over.—1. Where the 
gift or devile, to which a condition of marriage is an- 
nexed, is of land, or a charge on land, it ſeems ſet- 
tled, that if ſuch condition of marriage be precedent, 
it muſt be ſtrictly performed, in order to intitle the 
party claiming to the benefit of ſuch gift, Bertie v. 
Lord Falkland, 3 Ch. Ca. 130. 2 Vern. 338, 339. 
2 Freem. 220. Fry v. Porter, 1 Mod. goo. Reeves 
v. Hearne, M. 4 G. 2. 5 Vin. Ab. 343. Harvey v. 

Aſton, 1 Atk. 361. Pullen v». Ready, 1 Wil. 21. 
Reyniſh v. Martin, 3 Atk. 330. 1 Wilſ. 130. Ran- 
dal v. Payne, 1 Bro. C. R. 55. For intereſts ariſing 
out of land ſhall be governed by the rules of the com- 
mon law, Co. Litt. 206. a. b. 217. a» Popham v. 

| Bamfield, 1 Vern, 83. Chauncey v. Graydon, 2 Atk. 

616. If the condition be ſubſequent, its validity will 

depend on its being ſuch as the law will allow to diveſt 
an eſtate. See Co. Litt. 206. b.—2. If the gift or 
legacy, to which a condition of marriage be annexed, 
be charged on perſonal eſtate, ſuch condition, except 
under the circumſtances after mentioned, ſhall, accor- 
ding to the rule of the civil law, be conſidered as mere- 
Iy in terrorem; but if the gift or legacy be given over, 
: = S 2 in 
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2) Key v. 
Bradſhaw, 

2 Vern. 102. 
See alio Drury 
v. Hcoke, 
Vero. 412. 
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to proceed from free choice, and not from 


any compulſion (2). So wherever a mo- 
ther 


in the event of the condition being broken, then the 
condition ſhall be allowed to prevail: ſee Pigot's caſe, 
cited by Winch, J. in Grifley v. Lother, Moorc's Rep. 
857. Norwood v. Norwood, 1 Ch. R. 65. Bellaſts 
D. Cromin, 1 Ch. Ca. 22. Sutton v. Jewks, 2 Ch. 
Rep. 50. Jervois v. Duke, 1 Vern. 19. Rightſon . 
Overton, 2 Freem. 21. Anon. 1 Freem. 302. Davis 
v. Hatton, cited 2 Freem. 10. Hicks v. Pendarvis, 
2 Freem. 41. Garrett v. Pritty, 2Vern. 293. Semp- 
hill v. Bayley, Pre. Ch. 562. Stratton v. Gry mes, 
2Vern. 357. Pigolt v. Morris, Sel. Ca. Ch. 26. Pul- 
ling v. Ready, 1Wilf. 21. Reyniſh v. Martin, 1Wilf. 
130. 3 Atk. 330. Wheeler v. Bingham, 3 Atk. 364. 
Harvey v. Aſton, Forreſt. 212. Graydon v. Hicks, 2 
Atk. 16. Chauncey v. Tahourdin, 2 Atk. 392. Chan- 
cey v. Fenhoulet, 2Vez. 265. Long v. Dennis, 4 Burr. 
2052, Hemmings v. Minchley, 1 Bro. Ch. Rep. 303. 


Seott v. Tyler, 2 Bro. Ch. Rep. 431. With reſpett to 


what ſhall amount to a bequelt over; and in particu- 
lar, whether a bequeit or devile of the reſidue is ſuff:- 
cient to ſupport the condition, ſee Paget v. Haywood, 
cited 1 Alk. 378. Rolls, Nov. 1733. Wheeler v. Bing- 
ham, 3 Ack. 364. Garratt v. Pritty, 2 Vern. 293. 
Semphill v. Bailey, Pre. Ch. 562. and Lady Kilmury's 
caſe, cited in Parker v. Parker, 2 Freem. 59. Amos 
v. Horner, 1 Eq. Ca. Ab. 112. Scott v. Tyler, 2 Bro. 


C. R. 463. 


It muſt not be inferred, from the frequent inſtances 
of conditions in reſtraint of marriage being declared 
void, that all conditions annexed to perſonal gifts, 

= which 
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ther or father, or guardian, inſiſt upon a 
private gain, or ſecurity lor it, and ob- 


tains 


which in any manner affect marriage, are void, unleſs 
given over; for the ſame principles of poliey, which 
annul ſuch conditions when they tend to a general re- 
ſtraint of marriage, will favour and ſupport them when 


they merely preſcribe {uch provident regulations and 


ſanctions as tend to protect the individual from thoſe 
conſequences, to which an over haſty, raſh. or preci- 
pitate match would probably lead: “therefore, if the 
conditions are only ſuch, whereby a marriage is not 
altogether prohibited, but only in part reſtrained, as 
in reſpect of time, place, or perſon, then ſuch condi- 
tions are not ntterly rejected, Godolp. Orp. Leg. 


Part x, e. . $$. An injunction to aſk conſent is 


lawful, as not reſtraining marriage generally ; a con- 
dition, that a widow ſhall not marry, is not unlawful ; 

an annuity during widowhood ; a condition, to mary 
or not to marry Titius, is good; a condition, preſcri- 
bing due ceremonies and place of marriage, is good; 
{till more is a condition good, which only limits the 
time to twenty-one, or any other reaſonable age, pro- 
vided it be not uſed evaſively to reſtrain marriage ge- 
nerally,” P. Lord Thurlow, C. Scott v. 5 2 Bro. 


C. Rep. 488. 


Courts of equity having allowed conditions of mar- 
riage, under certain circumltances, to prevail, have, 
however, conſtantly marked an anxious inclination to 
guard againſt that abuſe, to which the giving one perſon 
any degree of control over another might eventually 
lead, In Daley v. Deſbouverie, 2 Atk. 261, Lord 


Hardwicke, C. obſerves, that © perſons, whoſe conſent 
| is 
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(3) Lamlee v. 


Hanman, 

2 Vern. 499- 
D. of Hamilton 
v. Mohun, 

2 Vern. 652: 

1 P. Wms. 118. 
1 Salk, 158. 
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tains it of the intended huſband, it ſhall 
be ſet aſide (3); for the power of a parent 
or guardian ought not to be made uſe of 
to ſuch purpoſes. You ſhall not have my 
daughter, unleſs you do ſo and lo, is to 


Kent v. Allen. 2Vern. 588 Pre. Ch, 267. Tooke v. Atkins, 1Vern. 451. Kemp v. Cole- 
man, 1 Salk. 196 Cole v. Gibſon, 1Vez. 30g Hylton v. Hylion, 2Vez. 347. Pierie v. 
Waring, 13th Nov. 1745, Ch. | 


is required to a marriage, ought to confider themſelves 
in the light of a parent, and readily conſent, where there 
is no ſerious objeRion to the marriage.“ In Harvey v. 
Aſton, Mr. Juſtice Comyns ſtates, that “ where the 
condition has been performed to a reaſonable intent, the 
court has diſpenſed with the want of circumilances ; as 
where the major part of the truſtees conſent. or where 
the truſtees give an implied, not an expreſs conſent,” 


Daley v. Clanrickarde, 1oth Dec. 1738, Ch. Burlton 
v. Humphreys, 20th Feb. 1755, Ch. cited in Long v. 


Dennis, 4 Burr. 2056. So where the father has made 
the marriage himſelf, 1 Atk. 375, Meſgrett v. Mel- 
grett, 2Vern. 580. Clerk v. Berkley, 2 Vern. 721. : 
where the condition is become impoôſſible, by the per- 


| ſon dying whole conſent was neceflary before the mar- 


riage, it is an excuſe, Graydon v. Hicks, 2 Atk. 16. 
See alſo Peyton v. Bury, 2 P. Wms. 626. : nor will a 


court of equity require the conſent beyond the minority 
of the legatee, Knapp v. Noyes, Amb. 662. Gilbert's 
Hiſt. Ch. Lex Pretoria, 337. Not only conditions 


impoſed by others, in reſtraint of marriage, are gene- 
rally void; but alſo obligations by the parties them- 
ſelves are void, if they be reſtrictive of marriage in ge- 
neral, Baker v. White, 2 Vern. 215. Woodhouſe v. 
Shipley, 2 Atk. 535, Lowe v. Peers, 4 Burr. 2225, 


{ell 
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{ell children and matches (7). And theſe 
contracts with the father, &c. leem to be 
of the ſame nature with brokage-bonds, 
&c. but of more miſchievous conle- 
quence, as that which would happen 


more frequently; and it is now a ſettled 


rule, that if the father, on the marriage 
of his ſon, takes a bond of the ſon to pay 
him ſo much, &c. it is void, being done 
by coercion, while he is under the awe 
of his father. Nor vill the court only 
decree a marriage brokage- bond to be de- 


livered up, but a gratuity of fiſty guineas 


actually paid to be refunded (4); for ſuch 
bond is in no caſe to be countenanced. 


(r) From the caſe of Grifley v. Lother, Hob. 10. it 
ſhould ſeem, that though the procuring of a marriage 
is not a conſideration in equity, it is a ſufficient conſi- 
deration in law; and of that opinion Holt, C. J. ap- 
pears to have been in Hall v. Potter, 3 Lev. 4.11. ; 
and the circumſtance of the bond, in that caſe, having 
been ultimately cancelled by the decree of the Houſe 
of Lords, does not affect the rule of law, as that de- 
ciſion was upon an appeal from the decree in equity, 


which had held the bond to be good-—Show, P. C. 76. 
as courts of equity do not, in ſuch caſes, interpoſe for 


the particular damage to the party, but from confidera- 
tions of public policy, marriage greatly concerning the 
public, fre Law v. Law, Forreſt. 142. Q. Whether 
the vice of ſuch conſideration could not now be plead- 
ed at law? Collins v. Blantern, 2 Wilſ. 347. | 
And 


263. 


(4) Goldſmith 
v. Browning, 
2 Vern. 392. 
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(5) Baker v. 
White, 
2Vern. 215. 
Woodhouſe 
v. Shipley, 

2 Atk. 535. 


Lowe v. Peers, 


4 Burr. 2225 
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And a bond to procure marriage, though 


between perſons of equal rank and for- 
tune, is void, as being of dangerous con- 


ſequence (s). So if A. being a widow, 


gives a bond to B. of 20l. if ſhe ſhould 


_ marry again, and B. gives a bond to the 


widow to pay her executors the like ſum 
if ſhe did not marry again (5), and the 


widow ſoon after marries, her bond will 


be decreed to be delivered up (2). And 
the difference which ſome take, where it 
is a bond penal, whereon the jury can 
give no lels than the penalty, and the caſe 
(of a promiſe) where the jury will, as 
cauſe is, leſſen, &c. ſeems not to be law; 
but the agreement void in both caſes. 
And ſo in reſtraints of trade, the diſtinc- 


(s) That equity will relieve againſt bonds to ſtrangers 
for the procuring of marriage, ſee Arundel v.Trevi- 
lien, 1 Ch. Rep. 47. Glanville v. Jennings, 3 Ch. 
Rep. 18. Toth. 27. Drury v. Hook, 2 Ch. Ca. 176. 
1 Vern. 412. Cole v. Gibſon, 1 Vez. 503. Smith v. 
Aykwell, 3 Atk. 566. And as theſe contracts are 
avoided, on reaſons of public inconvenience, the court 
of Exchequer, .in Shirley v. Martin, 14th Nov. 1779, 
held, that they would not admit of ſubſequent confir- 
mation by the party. | 


() Q. If ſuch bond is not relievable at t law? "a 
v. Peers, 4 Burr. 2225. ; 


tion 
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tion is not between bonds 4 promiſes, 
as is laid down in ſome books; but it is 
between bonds, covenants, or promiſes 
with conſideration, and ſuch as are with-, 
out (6): for the firſt, if only with reſpe& 
to a particular place or perſon, may be 
Juſt and reaſonable ; nor is it againſt mag- 
na charta; for chat only provides againſt 
power and force, that a man be not diſ- 
ſeiſed of his liberty or eſtate, but he may 
ſell either. Whereas the other, for au ght 
appears, may be oppreſſive, and is of miſ- 
chievous conſequence to the public (2). 


2 


(u) This ſubject is moſt elaborately diſcuſſed in the 


judgment given by C. J. Parker, in Mitchell v. Rey- 
nolds, 1 P. Wms. 181. and the notes furniſhed by 
Mr. Cox refer with the uſual accuracy of his edition 


to the modern caſes. See alſo Davis v. Maſon, 5.Term 


Rep. 118. 


SECTION AL 


ND, in the civil law, counter-letters, 
and all ſecret acts which make any 
change in agreements, are of no manner 


of 
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(6) Mitchell 
v. Reynolds, 
1 P. Wms. 181. 
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(1) Payton v. 
Blad well, 

1 Vern. 240. 
Redman v. 
Redman, 

1 Vern. 348. 
Gale v. Lindo, 
1 Vern. 475. 
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of elfect, with reſpect to the intereſt of a 
third perſon (1); for this would be an in- 
fidelity contrary to good manners and the 
public intereſt (x). So private agreements, 
in 


Lamlee v. Haman, 2 Vern, 466. Middleton v. Onſlow, 1 P. Wms. 768. Pitcairne v. Og- 


bourne, 2 Vez. 375. Montefiori v. Moutefiori, 1 Bla. 1 363. 


(x) In caſes of this nature, it is not neceſſary that 
the fraud reſpect an article expr:/«ly contracted for; but 
any repreſentation, miſleading the parties contracting, 
on this ſubject of the contract, is within the principle 
which governs this claſs of caſes: ſee Neville v. Wil- 


kinſon, 1 Bro. Rep. 543. and ſtated in Mr. Cox's 
note to Roberts v. Roberts, 74. in which 
caſe Lord Thurlow, C. relieved by injunction 


againſt a bond entered into by the plaintiff to the 
defendant, before the plaintiff's treaty of marriage; 
the defendant having, by the plaintiff's deſire, upon 
the occaſion of ſuch treaty, miſrepreſented to the wife's 
father, the amount of the plaintiff's debts, and parti- 
cularly concealed from him the bond in queſtion : 
and this relief was given, although it did not appear, 
that there was any actual ſtipulation, on the part of 
the wife's father, in reſpect of the amount of the plain- 
tiff's debts.” The principle of this rule, though it has 
been molt frequently applied to agreements contra fidem 
tabularum ent, extends to every other ſpecies of 
agreements; therefore, if A. agree to give B. a certain 
ſum for goods in advancement of C. any ſecret agree- 
ment between B. and C. that the latter ſhall pay a 
further ſum is void, Jackſon v. Duchaire, 3 Term 
Rep. 551. Maſters v. Fuller, 4 Bro. Rep. 19. So 
where a tradeſman compounding his debts, privately 
agreed with ſome of his creditors to pay them the 
whole 
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in derogation of marriage: articles are all 
ſet aſide in equity (2). As where the 
daughter promiſed to repay 10l. part of 
the marriage-portion of gol. this 1s a frau- 
dulent and void promile (3). So where A. 
having a kindneſs for B. treated a mar- 


267 


2) Morriſon v. 
Arbuthnot, 

5 Vin. Ab. 
534. 

pl. 40. Sir P. 
Butler v. Sir H. 
Chauncy, cited 
1 Eq. Ca. Ab. 
88, 89. in Gif. 
tord y. Gifford, 


which ſtates a diſtinction, (3) Collins v. Willis and wife, Cro. Eliz. 774. 


whole of their debts, by which they were induced to 
appear to accept of the compoſition ; ſuch private 
agreement was held to be a fraud on the other creditors, 
Child v. Danbridge, 2 Vern. 71. Small v. Brackley, 
2 Vern. 602. Spurrett v. Spiller, 1 Atk. 105. Cecil 
v. Plaiſtow, Anſtr. Rep. 202. Jackſon v. Lomas, 4 T. 
Rep. 166. And it ſeems that ſuch fraud is now reliev- 
able at law, Cockſhott v. Bennett, 2 Term Rep. 763. 
The caſe of Lewis v. Chaſe, 1 P. Wms. 620. is how- 
ever irreconcileable with this principle ; it may there- 
fore be material to obſerve, that it is very much ſhaken, 
if not over-ruled, by ſeveral ſubſequent caſes, particu- 
larly Smith v. Bromley, Dougl. 670. But though pri- 
vate agreements in fraud of third perſons be void, yet 
it a bond or note be given by A. the more effettually to 
enable B. to bring about a match, &c. ſuch bond or 
note may be recovered upon at law, Montefiori v. 
Monteſiori, 1 Bla. Rep. 363. ſo if a third perſon give 
his bond, or ſccurity, to procure the certificate of a 
bankrupt, Keye v. Bolton, 6 Term Rep. 134. See alſo 
Feiſe v. Randall, 6 Term Rep. 146. But fee Fawcett 
v. Gee, Exch. E. T. 1797.; and a conveyance of land 
for ſuch purpoſe, notwithſtanding a deteazance, will 
be ſuſtained in equity, Webber v. Farmer, 13 Vin. 
Ab. 525. 2 Bro. P. C. 88. 


riage 
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44) Stribblehyl 
v. Brett, 
4H 2 Vern. 445. 
Pre. Ch. 165. 
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fs (5) Galev. 

0 Lindo, 1 Vern. 
228. 

Redman v. 
Redman, 

1 Vern, 348. 


6) Lamlee v. 
Hanman, 
2 Vern, 500. 
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riage for him with C. for his niece, and a 
ſettlement being agreed upon for 2500l. 
portion, he obtained a redemiſe of part of 
the eſtate ſettled for preſent maintenance, 
and a releaſe of what A. had covenanted 
to ſettle after his death ; and both ſet 
aſide in equity (4). So where the brother 
gave a bond to make up his ſiſter's por- 
tion the ſum that was inſiſted on, but took 
a bond from her before marriage to repay. 
The huſband died, the wife ſurvived, and 


was relieved againſt the bond (5). From 


which caſes it may be collected, that what 
1s the open and public treaty and agree- 
ment upon marriage ſhall not be leſſened, 
orany waysinfringed, by any privatetreaty 
or agreement (6). And that which was 
once a fraud, will always be ſo (y) ; and 


the woman ſurviving the huſband, . will 


not better the caſe, nor the aſſignment 
of ſuch a bond to creditors ; for a bond, 
aſſignable only in equity, is ſtill liable 


(y) Quod ab initio non valet tractu temporis non 
convaleſcet is the rule of law, and governs the diſtinc- 


tions upon the ſubject of. confirmation in equity. Sec 
ch. 2. ſ. 13. note (r), p. See alſo Cockſhott v. Bennett, 


2 Term Rep. 763. But this rule does not extend to 
ſubſequent bona fide purchaſers, 


tO 


— @2 


yu 
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to the ſame equity as if remaining with 
the obligee (7); and as to any promiſe 
made afterwards to pay it, that was but 


nudum pactum, and not binding (8). So 


a ſettlement made by a woman before her 
marriage, for her ſeparate uſe, without 
the huſband's privity, ſhall not bind the 
huſband (9), being in derogation of the 


rights of marriage. But where a widow, 


before her marriage with a ſecond hul- 
band, aſſigned over the greateſt part of 
her eſtate to truſtees for children by her 
former huſband (>); it is certain a widow 
might with a good conſcience, before ſhe 


put herſelf under the power of a ſecond 


huſband, provide for the children ſhe had 
by the farlt (10). 


lingtoo, 2 P. Wms. 535. But fee Counteſs of Strathmore v. Bowes, 2 Bro. 
(10) Hunt v. Matthews, 1 Vern. 408. King v. Cotton, 


c. 2, {.6. note (o). p. 98, 9g. 
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(7) Coles v. 
Jones, 2 Vern. 
692. 

Weyman v. 
Weyman, 

5 March 1739- 
Bellow's Md. 
305. 

Turton v. Ben- 
ſon, 2 Vern, 


764. 


1 P. Wms. 496. 
Pre. Ch. 522. 


10 Mod. 445- 


Cator v. Burke, 
1 Bro, Rep. 
434- | 
(8) Gale v. 
Linde, 1 Vern, 
475: 

(9) Howard v. 
Hooker, 2 Ch. 
Rep. 43. 
Carlton v. 
Dorſett, 

2 Vern. 17. 
Draper's ciſe. 

2 Freem. ag. 
Gildert's Lex. 
Prætoria, 267. 
Poulſon v. Wel- 
Rep. 345 · See 


2 P. Was. 358. 674. Newſtead v. Scarle, 1 Alk. 265. Doe v. Routledge, Cowp. 705. Ex 


parte Marſh, 1 Atk. 138. 


(z) It ſeems agreed, that if a woman on the point 
of marriage charge or convey her property to a mere 
ſtranger, for whom ſhe was not under even a moral 


obligation to provide, that ſuch conveyance will be de- 


creed a fraud on the marital rights, Lance v. Newman, 
2 Ch. Rep. 41. Blanchett v. Foſter, 2 Vez. 264. 
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SECTION. X11, 


ND, by the civil law, whatever debt- 

ors do to defeat their creditors is 
void (1), and there is a great reſemblance 
between the civil law in this matter and 
the ſtatute of 13 EI. (a). But in each of 
them 


(a) The 13 Eliz. c. 5. not only declares all deeds 
made in traud of creditors to be null and void, but ſub- 
Jetts the parties to ſuch fraud to certain penalties and 
forfeitures : from which circumſtance it ſhould ſeem 
that the proviſions of this act ought to be conſtrued 
ſtrictly, Lord Mansfield, however, in Cadogan v. 
Kennett, Cowp. 434. ovierves, that „ the ſtatutes 
13 Eliz. c. 5. 27 Eliz. c. 4. cannot receive too liberal 
a conſtruction, or be too much cxtended in ſuppreſſion 


of fraud.” 3 Rep. 82. 2 Atk. 205. 


The object of the legiſlature was evidently to protect 
creditors from thoſe frauds which are frequently prac- 
tiſed by debtors, under the pretence of diſcharging a 
moral obligation; for as to thoſe gifts or conveyances 
which want even a good or meritorious confideration 
for their ſupport, their being voluntery ſeems to have 
been always a ſufficient ground to conclude that they 
were fraudulent ; but though the ſtatute protetts the 
legal right of creditors againſt the fraud of their 
debtors, it anxiouſly excepts from ſuch imputation the 
bona fide diſcharge of a moral duty. It therefore docs 
not declare all voluntary conveyances, but all fraudu- 
lent conveyances to be void, 1 Ch. Ca. 99. 291. 1 Vent. 

p | . 
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them there was this exception, that 1t 
ſhould not extend to avoid any eſtate or 
intereſt, 


194. 1 Mod. 119. I Atk. 15. Cowp. 708. and whe- 


ther the conveyance be fraudulent or not, is declated 


to depend on the confideration being good and bona 
tide, This leads to the inquiry what ſhall be deemed 
a good conſideration, and what is intended by requiring 


a conveyance for ſuch conſideration to be alſo bona fide. . 
A good conſideration is that of blood, or of natural 


love and affection, 2 Bla. Com. 297. and a gift made 
for ſuch confideration ought certainly to prevail, unleſs 
it be found to break in upon the legal rights of others ; 
but if it does break in upon ſuch rights, it is equally 
clear that it ought to be ſet aſide : if therefore a man 
being indebted convey to the uſe of his wite%or children, 
ſuch conveyance would be within the ſtatute; for 
though the conſideration be good, yet it is not bona fide ; 
that is, the circumſtances of the grantor render it in- 
conſiſtent with that good faith which 1s due to his cre- 
ditors. | 


If there be (ſays Lord Hardwicke) a voluntary 


conveyance of real eſtate or chattel intereſt by one not 


indebted at the time, though he afterwards becomes 
indebted, if that voluntary conveyance was for a child, 
and no particular evidence or badge of fraud to deceive 
or defraud ſubſequent creditors, that will be good; but 
it any mark of fraud, collufion, or intent to deceive 
ſubſequent creditors appear, that will make it void,” 
Townſend v. Wyndham, 2 Vez. II. See alſo Stile- 
man v. Aſhdown, 2 Atk. 481. Doe v. Routledge, 
Cowp. 711. Ruſſell v. Hammond, 1 Atk. 13. This 
diſtinction is drawn from conſiderations too obvious to 

: require 
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intereſt, &c. made upon a good conſidera- 
(Dai. tion and bona fide (2). And therefore if 


Co» 5. fl 

Twine's caſe, a man 
og Rep. bi. 8. Y | 
Shepperdh Touchſtone, p. 63. 2 Com. D 8. Covin, 


require lluftration from caſes ; for if a man indebted 

were allowed to diveſt himſelf of his property in favour _ 

of a wife or child, his creditors would be defrauded ; 

but if a man not indebted could not make an effective 

7 ſettlement in favour of ſuch objects, becauſe by poſſi- 

bility he might afterwards become indebted, it would 

deſtroy thoſe family proviſions, which are under certain 

reſtrictions, a benefit to the public, as well as to the 

individual objects of them. See Walker v. Burrows, 

« I Atk. 94. It may however be material to obſerve, 

| that the grantor being indebted, is not the only badge 

of fraud; feveral other circumſtances are enumerated 

in Twyne's caſe, 3 Co. 82. as furniſhing a ſtrong 

preſumption that the tranſaction is mala fide, If the 

conveyance contain a power of revocation, or a pow- 

er to mortgage, it will be confidered as fraudulent 
againſt creditors, Tarback v. Marbury, 2 Vern. 5 10. 

if the grantor be allowed to continue in poſſeſſion, the 
conveyance being abfolute, Stone v. Grubham, 2 

Bulſt. 218. or if the conveyance or pift. be of the 

whole or greater part of the grantor's property, ſuch 
conveyance or gift would be preſumed to be fraudulent ; 

for no man can voluntarily diveſt himſelf of all, or the 

moſt of what he has, without being aware that future 

creditors will probably ſuffer by it. In ſhort, if the 
tranſaction be chargeable with any circumſtance ſuffi- 
ciently ſtrong to raiſe a preſumption of its being a fraud, 

it cannot be ſupported unleſs ſome other confideration 

be interpoſed to obviate the objection ariſing from the 


general nature of the tranſaction; ; as where the huſ- 
band 
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a man ſteals a young lady who has a con- 
ſiderable fortune in truſtees hands, and 
the 


band after marriage being indebted, conveyed an eſtate 
to truſtees, to the ſeparate uſe of his wife ; it was held 
that the truſtees, having undertaken to indemnify the 
huſband againſt the wife's debts, was ſufficient to ſup- 
port the ſettlement, as made for a valuable conſideration, 
Stevens v. Olave, 2 Bro. Rep. go. But if this tranſ- 
action had been with a view to defraud creditors, it 
would probably have been ſet afide ; for *1t the tranſ- 
action be not bona fide, the circumſtance of its being 
even for a valuable confideration, will not alone take it 
out of the ſtatute,” per Lord Mansfield, Cadogan v. 
Kennet, Cowp. 434. Stileman v. Aſhdown, 2 Atk. 
477. The caſes of Jones v. Marſh, Forreſt. 64. and 
Hungerford v. Earle, 2 Vern. 261. may be thought 
to weaken the authority of the diſtinction taken by 
Lord Hardwicke in Townſend v. Windham; Lord 
Talbot having, in Jones v. Marſh, declined giving 
any opinion how far a family ſettlement, without con- 
ſideration, would be fraudulent againſt ſubſequent 
creditors, though the party was not indebted at the 
time; and Hutchins, Lord Commiſſioner, having 
held ſuch ſettlement to be void. It is obſervable, how- 
ever, that Lord Talbot was not, by the circumſtances 
of the caſe before him, called upon to give his opinion 
and that the opinion of Hutchins, Lord Commiſſioner, 
was evidently influenced by the proviſions of the ſet- 


tlement not having been purſued. 


But chough en may, under ſome circum. 
ſtances, avoid a voluntary conveyance, yet it is bind- 
ing on the party, and all claiming under him, as volun- 

Vor. I. T teers, 
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3 Moor v. 


Rycault, 
Pre. Ch. 
22. Col- 
vile v. Par- 
ker, Cro. 
Jac. 158. 


Hinton v. 
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the huſband gives a judgment to make 
a ſettlement upon her, equity will not ſet 
this aſide 1n behalf of creditors, though 
the ſettlement was after marriage, and 
voluntary (3); for the court would not 
have let the huſband have had the fortune 
without making a ſettlement ( b). And 

the 


Scott, Moſeley, 336. Middlecome v. Marlow, 2 Atk. 319. Ward v. Shallett, 2 Vez, 16. | 
Hilton v, Biſcoe, 2 Vez. 308. Wheeler v. Caryll, Amb. 121, Cappodoce v. Peckham, 
4 May 1792, Ch. Ste c. 2. 5 6. note (4), p. 88. 


teers, Hawes v. Leader, Cro. Jac. 270. Brookbank v. 
Brookbank, 1 Eq. Ca. Ab. 168. Rand v. Cartwright, 
Nelfon, 101. 22 Vin. Ab. 18. Franklin v. Thornbury, 
1 Vern. 132. Villers v. Beaumont, 1 Vern. 100. 
Bale v. Newton, 1 Vern. 464. Lord Lincoln's caſe, 
cited in Clavering v. Clavering, 2 Vern. 475. Sneed 
v. Culpepper, 22 Vin. Ab. 24. pl. 3. and if there 
be two or more voluntary conveyances, the firſt ſhall 
prevail, unleſs the latter be for payment of debts, 
Goodwyn v. Goodwyn, 1 Ch. Rep. 92. 2 Ch. Rep. 
199. But a voluntary conveyance 1s not binding on 
the aſſignees of the grantor, if he become a bankrupt, 
for they have all the equity the aſſignees have, and 
may inſpect tranſactions which the bankrupt could 
not. Ander ſon v. Maltby, 2 Vez. jun. 255. But ſee 
Innes ©, Baugh, 22 Vin. p. 22. E pl. k. 


(3) It is obſervable that in the caſes referred to, the 
court does not appear to have adverted to the amount 
of the ſettlement ; a circumſtanee which in ſome caſes, 
may deſerve conſideration ; for as the equity of the 
wite does not extinguiſh the legal right of the huſband, 


it 
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the ſtatute did not mean to alter the na- 
ture of the debt: ſo that if the debt do 


not bind the heir, but merely the per- 


ſonal aſſets, it will not affect a volunteer 
with power of revocation, unleſs re- 
duced to a judgment during the life of 
the debtor (4). And even a debt that 
does affect the heir will not bind a pur- 
chaſer of the volunteer with notice, till 4 
it is placed upon the land by the judg- 
ment; for if it were otherwiſe, perſonal 
ſecurity would be turned into real ſecu— 
rity (5). And ſome think that fraudulent 
conveyances are made ſo only by the ſe- 
veral ſtatutes made for that purpoſe. And 
therefore if the debtor makes a purchaſe 
in truſtees names, he may declare the truſt 
to whom he pleaſes; for he might have 
given him the money to have mace the 
purchaſe himſelf ; and it is a new pretence 
to ſay a man made a purchaſe fraudu- 


it were not too much to contend, that if the ſettlement 
by the huſband, he being indebted at. the time, went 
beyond what the court would have enforced, that ſuch 


| Tettlement, as to exceſs, was a fraud on the credi- 
_ tors, 


That the equity of the wife may be ſatisfied by 
leſs than the amount of her fortune. 
Marlar, 1 P. Wms. 459. in a note, Cox's Ed. but ſee 
Like v. Beresford, 3 Vez. 506. 


T 2 lently. 


See Worrall v. 


27 


(4) Parſlowe 
v. Weedon, 
T. 1718. 
- ng Ca. 
149 
Bur lee For- 
reſt. 64. 
wheie the 
ab ve caſe 
is obſerved 
upon. 
(5) Gil- 
be. t's Lex 
P:etoria, 
293, 294 
Pradzers v. 


Langham, 
1 Siderf. 


133» 


2760 


(6) Fletcher 
v. Sidley, 


2 Vern. 490. 
_ Kingdome 


v. Bridges. 
2 Vern. 67. 


(7) Hunger- 
ford v. Earl, 


2 Vern. 262. 
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lently (6). But although regularly for 
caſes within the ſtatute relief muſt be had 
at law, yet if goods are given to defraud 
creditors, in ſuch a caſe as the gift is not 
avoidable by the ſtatutes, the party may 
be relieved here (c); for this court deter- 


mined concerning charities and frauds 
long before any ſtatute made concerning 


the ſame (7). 


White v. Huſſey, Pre. Ch. 13, 14. Colſton v. Gardner, 2 Ch. Ca. 43- 


(e) The ſtatutes, 50 Ed. 3. c. 6. 3 H. 7. c. 4. 
expreſsly declare all gifts, &c. of goods and chattels, in- 
tended to defraud creditors, to be null and void. Cre- 
ditors might however ſtill, in ſome caſes, be defrauded, 
by their debtors executing powers of appointment in 
favour of mere volunteers, unleſs courts of equity in- 
terpoſed, and made ſuch voluntary appointment pri- 
marily ſubject to the payment of debts. Thompſon v. 
Town, 2 Vern. 319. Laſſels v. Lord Cornwallis, 
2 Vern. 465. Townſend v. Wyndham, 2 Vez. 1. 
But though courts of equity will ſubject a voluntary 
appointment to the payment of debts, yet they will not 
interpoſe where the debtor has not executed his power 
of appointment. Laſſells v. L. Cornwallis, 2 Vern. 465. 
Townlend v. Wyndham, 2 Vez. 1. See alſo Peaſe 
v. Stileman, Hob. 9. as to the rule of law; and query, 
whether an executor is ſuch an aſſignee as will entitle 
him to claim the fund the ſubject of appointment. 


Hob. , 10. 
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SECTION XIII. 


AND theſe ſtatutes, made againſt frauds, 


are for the public good, and there- 
fore to be taken by equity (1), and bind 
the king (2); and the word (declare) in 
the act of 13 Eliz. ſhews (3) it was the 
common law before (4). Nor does that 
act extend only to creditors, but to all 
others who have any cauſe of action (e) 


; 


(d) At common law, fraudulent gifts or convey- 
ances were avoidable by perſons, creditors at the time 
| ſuch gift or conveyance was made, but not by ſubſe- 
quent creditors, Twine's caſe, 3 Co. 83. a. Upton 
v. Baſſett, Cro. El. 444. Dyer, 294, 295. The ſta- 


or 
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(1) Gooch's 
caſe, 5Co. 60. a. 
See left. 12. 
note (4). 


(2) Magdalen 
College's caſe, 
11 Co. 72. 

2 Init. 681. 
See Rix v. Por- 
lington, 1 Salk. 
162. 

(3) Co. Litt. 
76. a. 290. 


tute 13 Eliz. c. 5. has alſo ſuperadded certain penal- 


ties, to which the parties to a fraudulent gift or con- 
veyance were not ſubjett at common law. 


(e) In the caſe of Luckner v. Freeman, Pre. Ch. 
195. a diſtinction appears to have been taken between 
the claims of real creditors and a debt founded in male- 
ficio; for A. having brought an action againſt B. for 


lying with his wife, B. aſſigned his eſtates to truſtees in 


truſt to pay the ſeveral debts mentioned in a ſchedule, 
and ſuch other debts as he ſhould name. A. recover- 
cd 5000l. damages, and brought his bill to ſet aſide 
this deed as fraudulent ; but the court held that it was 
not fraudulent either in law or equity; for that 
the plaintiff was no creditor at the making of the deed ; 
and though it were made with an intent to prefer * 
real 


(4) 3 Co. 82. a. 
Leonard v. Ba- 
con, Cro. El1z. 


233. 


0 C. 4. 
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or ſuit, or any penalty or forfeiture, either 
to the king or the ſubject; as for felony, 
outlawry, recuſancy, or the hke (4). But 


there is a difference between purchaſers 


and creditors ; for the ſtatute of 19 El. 
makes only fraudulent conveyances void 
againſt creditors; but in the caſe of a 
purchaſer, all voluntary conveyances are 
void by the expreſs letter of the 27th 


Eliz. (5) without more (7). And the 
| | notice 


real creditors before this debt, when it came afterwards 
to be a debt, yet it was a debt founded only in male- 
ficio, and therefore it was conſcientious in him to pre- 
fer the other debts before it. But the plaintiff was 


held to have an intereſt in the ſurplus after payment 
_ of the other debts. | 


The ſecond ſection of the 27 Eliz. enatts, that 
all conveyances, &c. of lands, made with an intent 
to defraud and deceive ſuch perſons, &c. as ſhall pur- 


chaſe ſuch lands, &c. for money or other good conſi- 


deration, ſhall be utterly void; the fourth ſection ex- 
preſsly excepts conveyances made upon good confide- 
ration and bona fide, | 


On the conſtruction of this act it has been held, 
that every voluntary conveyance ſhall be preſumed 
to be fraudulent againſt a ſubſequent purchaſer. Bo- 
vey's caſe, IVentr. 194. Douglas v. Ward, 1 Ch. Ca. 
100. Holford v. Holford, 1 Ch. Ca. 217. Colville 


v. Parker, Cro. Jac, 158. But if the conveyance, 
| though 
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notice of the purchaſer, viz. of the 


fraud (g), cannot make that good which 


an 


though voluntary, appear to have been made for a 
meritorious conſideration, and without fraud or covin, 


it ſhall not be void againſt a ſubſequent purchaſer; 


for there is no part of the act which affedts voluntary 
ſettlements eo nomine, unleſs they are fraudulent,” 


Doe v. Routledge, Cowp. 708. Hamerton v. Milton, 


2 Will. 356. Tri. T. 1795. See Myddleton v. Ld. 
Kenyon, 2 Vez. Jun. 410. Jones v. Marſh, Forreſt. 
64. Sagittary v. Hide, 2Vern. 44. As to what ſhall 
be deemed a meritorious conſideration, ſee the above 


caſes, and alſo Hunt v. Matthews, 1Vern, 408. Jen- 


nings v. Sellack, 1 Vern. 467. Newſtead v. Searle, 
1 Atk. 265. See c. 4. ſ. 12. note (a). And though a 
conveyance be covinous in its creation, it may acquire 
validity by ſubſequent matter; as where the land con- 
veyed be afterwards aliened or ſettled for valuable con- 
fideration, Prodgers v. Langham, 1 Sid. 133, 134. 
Newport's caſe, Skin. 423. Smartle v. Williams, 3 Lev. 
387. It has alſo been held, that a purchaſer, to avail 
himſelf of this act, muſt be a purchaſer for money or 


other valuable confideration, T'wine's caſe, 3 Co. 83. a. 
Upton v. Baſſett, Cro. Eliz. 444. See alſo 2 Com. Dig. 


(4 1. 2.) p. 230. 1 Eq. Ab. 353. margine. 


) Gooch's caſe determines, that a purchaſer ſhall 
avoid a fraudulent conveyance, notwithſtanding his no- 
tice of the fraud ; but it by no means bears out the au- 
thor's apparent inference, that all valuntary convey- 
ances are fraudulent, and therefore abſolutely void, 
though the purchaſer have notice of them, The terms 
of the ſecond fection of the * Eliz. c. 4. ſeem to be 
2 ſufficiently 
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an act of parliament makes void, for they 
are always fraudulent againſt purcha- 
| {ers 


ſufficiently diſtin to confine its operation to ſuch 
conveyances as are made with an intent to defraud and 
deceive ſubſequent purchaſers ; but it were difficult to 
maintain that a eonveyance was made with an intent 
to defraud a perſon who, before he became a purcha- 
ſer, had full notice of ſuch conveyance. See White 
v. Stringer, 2 Lev. 105. And if the terms of the act 
do not compel a conſtruction in favour of a purchaſer, 
with notice of a voluntary conveyance, the policy and 
ſpirit of the act appear to me to reject ſuch conſtruction. 
The policy of the a& was to prevent fraud ; the con- 
ſtruction moſt favourable to ſuch purpoſe is that which 
excludes all temptation to the practice of it. A vo- 
luntary deed is binding on the party, and all claiming 
under him as ſubſequent volunteers ; (ſee 22Vin. Ab, 
16, & ſeq.) and to allow him to defeat his bounty in 


favour of a purchaſer for valuable confideration, with- 


out notice, is merely to prefer a higher conſideration ; 


but to allow a purchaſer, with notice, to ſuperſede 


the claims of a. volunteer, ſeems to encourage a breach 
of that reſpe& which 1s morally due to the fair claims 
and intereſts of others: It may render the proviſion of 
a ſtatute, intended by the legiſlature to be preventive of 
fraud, the moſt effectual inſtrument of accompliſhing 
it. I ſhall not purſue the point further ; it ſeems, 
however, deſerving conſideration ; for it the conſtruc- 
tion of this act, which has certainly prevailed in favour 
of purchaſers, with notice, were traced, it would pro- 
bably appear to have originated in the opinion that 
the act avoided all voluntary conveyances whatever, 
though, as very ſtrongly obſerved by-Lord Mansfield, 

in 
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ſers (6); and therefore any perſon com- 
ing in by a voluntary conveyance, and 
purſuing a purchaſer at law, {hall be 
obliged to diſcover his title in a court 
of equity, for elſe he might be put to 
encounter evidence he never heard of. 
But he that would have benefit of this 


att ought to be a purchaſer bona fide, 


and in vulgar intendment, viz. for a va- 


luable conſideration, as a leſſee at a rack- 
rent, though he paid no fine, becauſe he 
is bound to pay his rent during the term, 
whether the land is worth it or not (7). 
And this ſtatute is very well penned; for 
the words of the act are general, and 
whoever ſells it, the purchaſer ſhall avoid 
ſuch fraudulent eſtate (8), &c. So where 
a man in a ſecret manner made an eſtate 
to the uſe of his wife, for her jointure, 
by fraud and covin, to defeat a purcha- 
ſer to whom he intended to ſell the land; 
if the fraud be proved in evidence, or 
confeſſed in pleading, the-purchaſe ſhall 
avoid the eſtate (%. 


in Doe v. . Routledge, it merely affects fruudulent con- 
veyances. 


( I have not been able to find the caſe referred to. 
It probably, however, involved circumſtances of col- 
luſion 
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(8) Gooch's 
caſe, 5 Co. 60. b. 
Tonkins v. 
Ennis, 1 Eq. 
Ca. Ab. 334 
pl. 6. 

Leach v. Dean, 
1 Ch. Rep. 58. 
Evelyn v. Tem- 
pler, 2 Bro. 
Rep. 148. 


(7) Shaw v. 
Standiſh, 
2Vern. 326. 


(8) Burrell's 
caſe, 6 Co. 72. b. 
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luſion between the huſband and wife, or elſe was a 
jointure after marriage; for if it was a jointure before 
marriage, and ſuch as would, by the 27 H. 8. c. 10. 
bar the dower of the wife, it ſhould ſeem, whatever 
might be the ſecret motive of the huſband, the join- 
tuxe would be entitled to prevail, unlefs the wite could 
be affected with privity to the fraud. If the jointure 

was after marriage, then the caſe falls within the 
general rule, that the diſcharge of a moral obligation 


- ſhall not be made the pretence of a fraud on legal 


rights, and whether the wife was privy or not, would 
be immaterial. See Colville v. Parker, Cro. Jac. 1 58. 
for in ſuch caſe, © it is the motive of the giver, not 


of the acceptor, which is to weigh,” per Lord Nor- 


thington, Partridge v. Gopp. Amb. 596. 


SECTION XIV. 


AND though upon the ſtatute of frau- 
dulent deviſes (i), it has been ob- 
jected, that the ſtatute being introductive 
of 


(i Before the ſtatute againſt fraudulent deviſes, 
3 W. & M. c. 14. bond and other ſpecialty creditors, 
whoſe debts did not immediately affect the lands of their 


debtors, were liable to be defrauded, either by their 


debtor deviſing his lands, or by the alienation of the 


heir before any action could be brought againſt him: to 


obyiate 
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of a new law, the relief upon it ought to 
be at law (1), yet equity will atlo give re- 
lief 


obviate theſe frauds, the ſtatute declares, all wills and 
teſtaments, limitations, diſpoſitions, and appointments 
of real eſtates, by tenants in fee-fimple, or having 
power to diſpoſe by will, fraudulent and void, as 
againſt creditors by bond or other ſpecialties ; and that 


ſuch creditors may maintain their actions jointly againſt 


the heir and the deviſce; and that if the heir alien 
before action brought, he ſhall be liable to the value 
of the land; and that the deviſee ſhall be chargeable 
in the fs manner as the heir would have been, if 
the lands had deſcended. By theſe proviſions the 
bond-creditor is, in ſome degree, protected againſt the 
fraud of his debtor or of his heir; but the ſtatute 
having expreſsly excepted deviſes for payment of debts, 
or for raiſing children's portions in purſuance of any 


agreement or contract made before marriage; bond 


and other ſpecialty creditors, whole demands do in 


their nature affect the land, are ſtill liable to be pre- 
judiced by the right of their debtor to deviſe his real 


eſtate ; for if he deviſe, ſubject to the payment of 
debts, his ſimple- contract creditors will be entitled to 
be paid, pari paſſu, with ſuch bond or other ſpecialty 
creditors; for in conſcience their debts are to be 
equally favoured, being equally due. Woolſtoncroft 
v. Long, 1 Ch. Ca. 32. 3 Ch. Rep. 7. Hixhon v. 
Witham, 1 Ch. Ca. 248. Anon. 2 Ch. Ca. 54. Gir- 
ling v. Lee, 1 Vern. 63. Child v. Stephens, 1 Vern. 
101. Sawley v. Gower, 2Vern. 61. Wilſon v. Field- 
ing, 2Vern. 763. And even creditors, whoſe demands 
are barred by the ſtatute of limitations, ſhall be let in, 


Gofton v. Mill, 2 Vern. 141. And though it has 
: _-- been 
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(1) Bateman v. 
Bateman, 
Fre. Ch. 198. 


284 


(2) White v. 
Hutley, 


Pre. Ch. 14. 


Hungerford 
y. Earle, 
2 Vera. 261. 


p. 12. 
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lief (2); as where the heir having aliened 


the eſtate, a bond creditor brings a bill 


againſt him and the purchaſer (4). But 
although, by that ſtatute, a man 1s pre- 
vented from defeating his creditors by 


been held in ſome caſes, that if the eſtate be deviſed to 


the executor for payment of debts, ſuch circumſtance 


will render the eſtate legal aſſets; yet it ſeems to be 
now ſettled that the circumſtance of giving the real 
eſtate by any means to the executor ſhall not occa- 
ſion the produce of it, when fold, to be applied as it 
would in the eccleſiaſtical court; but it muſt never- 
theleſs be conſidered as equitable aſſets.” Per Lord 


Thurlow C. Newton v. Bennet, 1 Bro. Rep. 135. See 


alſo Silk v. Prime, 1 Bro. Rep. Additions, p. 7. But 


if the eſtate deſcends to the heir, charged with the 


payment of debts, it will ſtill be legal aſſets, Free- 
moult v. Dedire, 1 P. Wms. 430. Plunkett v. Penſon, 
2 Atk. 290. Batſon v. Lindegram, 2 Brown's Rep. 94. 
contra, 


) The cafe referred to is Bateman v. Bateman; in 


which the Lord Keeper is reported to have held, that 


the plaintiff ought to have proceeded at law, Pre. Ch. 
198. but, in 1 Kq. Ca. Ab. 149. pl. 6. the Lord 


Chancellor is ſtated to have relicved the plaintiff. 


But, Q. if the decree was againſt the purchaſer from 
the heir, he being protected by the ſtatute. Matthews 
v. Jones, Anſtr. Rep. 506. That equity has a concur- 


rent juriſdiction with courts of law, upon the ſeve- 


ral ſtatutes againſt fraud, ſee White v. Huſſey, Pre. 
Ch. 14. and the caſes referred to, B. 1. c. 1. ſ. 3. 


his 
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his will, yet any ſettlement or diſpoſi- 
tion he ſhall make in his life-time, of his 
lands, whether voluntary or not, will be 


good againſt bond-creditors (/) ; for that 


was not provided againſt by the ſtatute, 
which only took care to ſecure ſuch cre- 
ditors againſt any impoſition which might 


be ſuppoſed in a man's laſt fickneſs ; but 


if he gave away his eſtate in his life- 
time, this prevented the deſcent of ſo 
much to the heir, and conſequently took 
away their remedy againſt him, who was 
only liable in reſpect of the lands de- 
ſcended; and as a bond is no lien what- 
ſoever on lands in the hands of the obligor, 
much leſs can it be ſo when they are given 
away to a ſtranger (3). 


(/) Mr. Vernon, Pre. Ch. 521., in referring to the 


caſe of Parſloe v. Weedon, obſerved, that till that 


reſolution he ſhould have been of another opinion, 


ſuch a diſpoſition having been held fraudulent by Lord 
Chief ſuſtice Holt, in the caſe of Templeman v. Beke. 
See Jones v. Marſh, Forreſt. 64. where Parſloe v. 
Weedon 1s obſeryed upon. | 
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(3) Parſlow v. 


+ Weedon, 1 Eq. 


Ca. Ab. 149. 
pl. 7 13 Vin. 
Ab, 522. 
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Fitz, N. B. 122. 2 Inſt. 33. Northey v. Strange, 
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SECTION XV. 


O if a freeman of London (m) makes 


a gift of any part of his perſonal eſtate 
in his life-time, or if he turns all his eſtate - 
into a purchaſe of land, he may diſpoſe 

5 of 


(n) In Kemps v. Kelſey, Pre. Ch. 594. Lord 
Macclesfield, C. ſtated the cuſtom of London to be 
the remains of the old common law, that a man 
could not give away any part of his eſtate without 


the conſent of his children, and is ſo taken notice of 


by Bracton; but it being found extremely inconve- 
nient and hard, it was by the tacit conſent of the 
whole nation grown into diſuſe, for no law has been 
ever made to repeal it. But in the city of London, 
where the mayor and aldermen had the care of or- 
phans, they by that ſole authority and power have 
preſerved this part of the common law in London.” 
By this law, if a freeman of London dies, leaving a 
widow and children, his perſonal eſtate, after his debts 
are paid, and the cuſtomary allowance for his fu- 
neral and the widow's chamber being firſt deduced, 
is to be divided into three equal parts, and thus 
diſpoſed of: one third part to the widow, another 
third part to the children unadvanced by him in his 
life time, and the other third part ſuch freeman may 
bequeath by will. But if a freeman of London has 
no wife, but has children, the half of his perſonal 
eſtate belongs to his children, and of the other half he 
may diſpoſe by will or otherwiſe, Laws of London, 69. 


1 
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of this as he thinks fit (1). 


So if money 


be given by a freeman, to be laid out 


in land, and ſettled (2), &c. or if a free- 
man, upon a ſecond marriage, conveys 
leaſes in truſt, &c. and in the ſettlement 
there is an agreement that the truſtees 
ſhould fell theſe leaſes, and inveſt the 
money 1n the purchaſe of lands of inhe- 
ritance to be ſettled to uſes: by the agree- 
ment, theſe leaſes are now to be conſidered, 
in equity, as if a purchaſe had been ac- 
tually made (i), and the freeman had paid 
the money out of his pocket (g). 


1 P. Wms. 340. Hedges v. Hedges, 1 Bro. P. C. 254. 
The cuſtom, however, extends only to perſonal eſtates, 
probably from the citizens of London, in the origin 
of this cuſtom, not regarding real eſtate, ſuppoſing 
treemen would not purchaſe ſuch eſtate, but rather 
employ their fortunes in trade, for the benefit of 
commerce, 1 Eq. Ca. Ab. 150. Marg. 
2 Vez. 593. But though eſtates of inheritance, or 
freehold in houſes, lands, &c. or terms to attend the 
inheritance, are not within the cuſtom, Rich v. Rich, 
2 Ch. Ca. 160. Dowſe v. Dorival, 1 Vern. 104. Tif- 
fin v. Tiffin, 2 Freem. 66. yet a mortgage in fee is 
within the cuſtom, nn Baker, 1 Ch. Ca. 
285. 


(1) This is agreeable to the principle of equity which 
eonſiders things agreed to be done as actually done. 
See c. 6. ſ. 9. 


See alſo 


287 


11) Turner v. 
Jennings, 

2 Vein. 612. 
685. 

Hall V. Hall, 
2 Vern. 277. 
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(2) Babington v. 
Greenwood, 

: P. Wms. 532. 
Frederick v. 
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t P. Wms. 719. 
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Ca. 117. 

1 Vern. 345. 

2 Ch. Rep. 97. 
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1) Topp v. 
Topp, Toth. 31. 
Tomkyns v. 
Ladbroke, 

2 Ver. 591. 
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SECTION XVI. 


UT the cuſtom of London muſt be en- 
tirely given up, if equity would not 
aſſiſt to let aſide conveyances (o) in fraud 
of the cuſtom (1): and therefore, where a 
freeman had not altogether diſmiſſed him- 


ſelf of the eſtate in his life-time, and the 


deed being made when he was languiſh- 
ing, and but a little before his death, it 


ought tobe looked upon as a donatio cauſa 


mortis (p), but will ſtand good as to a 
moicty, which he, having no wife, might 
__ diſpoſe 


(o) Equity will not only ſet aſide conveyances, in 
fraud of the cuſtom, but will decree the perſonal eſtate 


to be divided according to the cuſtom, if the owner, 


for valuable conſideration, appear to have agreed to 
take up his freedom. Frederick v. Frederick, 1 P. Wms. 


710. 


(p) Donatio cauſi mortis is, when a perſon, in 
his laſt fickneſs, apprehending his diffolution near, 
delivers, or cauſes to be delivered to another, the ' 
poſſeſſion of any perſonal goods, (under which have 
been included bonds and bills drawn by the deceaſed 
upon his banker,) to keep in caſe of his deceaſe. 
This gilt, if the donor dies, need not the aſſent of his 
executor ; yet it ſhall not prevail againſt creditors, 
and is accompanied with this implied truſt, that if 


the donor lives, the property thereof ſhall revert to 
himſelf, 


_ ſhares. 
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_ diſpoſe of (2). So if a man has it in his 
power, as by keeping the deed, &c. or 
if he retains the poſſeſſion of the goods, 
or any part thereof (3); or if there be 
a deed of truſt to the uſe of his will (4), 
or to pay any ſum as he ſhould appoint, 
and he makes an appointment by deed 
and will, this will be deemed fraudulent 
and void (5). So if a man, poſſeſſed of a 
term for years, voluntarily aſſigns it as a 
proviſion for his child (6); yet his wife 
ſnall have her cuſtomary Re (7). So 
a voluntary judgment ſhall not prevail 
againſt debts by ſimple contract, nor 
againſt 


himſelf, being only given in contemplation of death, 
or mortis cauſa.” 2 Bla. Com. 514. Blount v. Burrow, 
4 Bro. Rep. 72. Hill v. Chapman, 2 Bro. Rep. 612. 
Tate v. Hilbert, Ch. Rep. 287. And as ſuch donation 
may be avoided by creditors, ſo may it by the wife or 
children of a freeman, if it break in on their cuſtomary 
T urner v. Jennings, 2 Vern. 612. 


2) But though the huſband cannot deprive the wife 
of her cuſtomary part, yet ſhe may be bound by an ex- 
preſs agreement, before marriage, to accept a jointure 
in lieu of it, Bravell v. Pocock, 2 Freem. 67. At- 
kins v. Waterſon, 1 Eq. Ca. Ab. 157, 158. And in 
ſuch caſe the huſband's eſtate ſhall be diſtributed as 
if there were no wife, Puſey v. ane, 3 P. Wms. 

Vox. I. U * 
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(2) Turner v. 
Jennings, 
2 Vera. 612. 
(3) Finner v. 
Log gland, 

2 Eq. Ca. Ab. 
3 

pl. 5. 2 Vern, 
61 23 683. 
Hall v. Hall, 
2 3 New 277 

Nott v. 

Cora 1 Ch, 


ep. 45+ 
(5) Turner v. 
Jennings, 
2 Vern. 685. 
(6) City v. 
City, 2 Lev. 
130. but lee 
Cierke v. Lea- 
therland, 
2 Vern. 98. 
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2 Vern. 202. 


Fre. Ch. 17. 
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1 Ley. 227. 


(9 ) Pate v. Hat- 
ton, 1 Ch. Cz. 


199 
Biddle v. Bid- 
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note, 1 P. Wms. 
118. 
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againſt the widow of a freeman (7); but 


his debts being paid, the judgment will 


bind the legatory part (7). And although 
the father cannot diſpoſe of the cuſtomary 
part from his children, yet he may by 
his will (Y) appoint, that if one dies before 
twenty-one, another ſhall have his part (8). 


Let he cannot deviſe his childs part over 
to another, in caſe that child die in mi- 


nority (9). But ſee now the late ſtatute 
11 Geo. 1. cap. 18. which has made a 
great alteration in theſe matters (2). 


221. Lewin v. Lewin, 3 P. Wms. 15. Metcalfe v. 
Ives, I. Atk. 63. Morris v. Burroughs, 1 Atk. 399. 


(7) And would be preferred to legacies, Cray v. 
Rooke, Forreſt. 156. Jones v. Powell, 1 Eq. Ca. Ab. 
84. pl. 2. | 


(5). It was formerly much doubted whether a free- 
man's will could in any way operate on the or- 
phanage part; it ſeems now, however, to be ſettled 


tlliat a freeman cannot deviſe either the orphanage 


part, or the Egfifingency of the benefit of ſurvivorſhip 


anmong orphans ; but ſuch freeman may give by will, 


to his children, legacies inconſiſtent with the diftri- 
bution under the cuſtom, and then the children muſt 
elect whether they will abide by the will or by the 
cuſtom. Hervey v. Deſbouverie, Forreſt. 130. 


(1) The 11 G. 1. c. 18. f. 17. enafts, That it ſhall 
and may be lawful to and for all and every perſon and 
perſons 


1 
4 


"= Mi 
U 
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perſons wha ſhall, at any time, from and after the 
iſt day of June 1725, be made or become free of 
London, and alſo to and for all and every perſon 
and perſons, who are already free of the ſaid city, 
and on the ſaid 1ſt day of June 1725 ſhall be 
married, and not have iſſue by any former mar- 
riage, to give, deviſe, will, and diſpoſe of his and 
their perſonal eſtate and eſtates, to ſuch perſon or 


| perſons, and to ſuch uſe and uſes as he or they ſhall 


think fit: provided nevertheleſs, that in caſe any 
perſon who {hall at any time or times, from and after 
the ſaid 1ſt day of June 1725, become tree of the 


ſaid city; and any perſon or perſons who are already 


free of the ſaid city, and on the 1ſt day of June 


1725 ſhall be married, and not have iſſue by any 
| former marriage, hath agreed, or ſhall agree by any 


writing under his hand, upon or in conſideration of 
his marriage or otherwiſe, that his perſonal eſtate ſhall 
be ſubject to, or to be diſtibuted or diſtributable ac- 


cording to the cuſtom of the city of London; or in 


caſe any perſon ſo free, or becoming free as atore- 
ſaid, ſhall die inteſtate, in every ſuch caſe the per- 
{cnal eſtate of ſuch perſon ſo making ſuch agreement, 
or ſo dying inteſtate, ſhall be ſubjett to, and be diſ- 
tributed and diſtributable according to the cuſtom of 
the ſaid city, any thing therein contained to the 
contrary, in anywile notwithſtanding. | 
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Heineceius, 
Elem. J. N. & G. 
c. 14. ſ. 400. 


(1) Puff. B. g. 
c. 7. ſ. 10. 
Dig. lib. 44 
ti. 7. I. 11. 


(2) Brian v. 
Acton, 5 Vin. 


Ad. 533. pl. 33- 


(3) Muſgrave v. 


Daſhwood, 

2 Vern. 63. 
(4) See Thirve- 
ton v. Collyer, 
2 Ch. Ca. 48. 
3 Ch. Rep. 8. 
Delabeere v. 
Bedingfield, 

2 Vern. 10g. 
15) Bruges 

». Curwen, 


2 Vern. 575 
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SECTION XVII, 


E are likewiſe unable to oblige our- 

| ſelves to any performance about 
the goods or actions of other men, not 
ſubject to our diſpoſal ; and therefore no 
man's contract can be carried into execu- 
tion in equity, any further than his in- 


tereſt or lawful power extends (1); for 


equity will not decree a man to commit 


a wrong to a third perſon; as to com- 


pel a tenant for life to make a diſſeiſin or 
forfeiture of his eſtate (2) ; or bind one 
who claims paramount, as to decree an 
agreement of one jointenant (u) againſt the 
ſurvivor (3); or compel a freeholder of a 
manor to conſent to an incloſure (4) or 
ſtint of a common (5), unleſs the bill 
charge that he would be benefited by 
it (x). But becauſe it would be inconve- 

| nient 


(4%) Unleſs the agreement amount to a ſeverance of 
the jointenancy in equity; in which caſe equity would 
decree againſt the ſurvivor. Hinton v. Hinton, 2 Vez. 
634. a * 3. 


(x) In Delabeere v. Bedingfield, 2 Vern. 103. the 


Lords Commiſſioners obſerved, that there was a 


great difference between an agreement for an incloſure, 
and 


3 
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nient that an engagement, ſeriouſly en- 
tered into, ſhould be of no effect, the law 
ordains, that he who undertakes for ano- 
ther, or makes a contract in his name, 


ſhould Procuren performance from him (0). 
or 


and an agreement only for a ſtint of common. It is a 
proper and natural equity to have a ſtint decreed; and 
though one or two humourſome tenants ſtand out, and 
will not agree, yet the court will decree it, (ſee Bruges 
v, Curwen, 2 Vern. 575. con.) but it is otherwiſe as to 
an incloſure.” If, however, lands have been incloſed 
for a length of time, with conſent of moſt of the pa- 
riſhioners, and ſufficient common be left for the te- 
nants, equity will reſtrain any proceedings to throw 
open the incloſure, Weekes v. Slake, 2 Vern. 3ot. 
Arthington v. Fawkes, 2 Vern. 356. Piggott v. Knive- 
ton, Toth. 109. See Statute of Merton, 2 Inſt. 84. 


(y) Upon this principle courts of equity have, in 
ſome caſes, decreed the huſband to procure the wife 
to join in a conveyance of her real eſtate, he having 
covenanted to ſuch effect, Hale v. Hardy, 3 P. Wms. 
189. Barrington v. Horn, 2 Eq. Ca. Ab. 17. pl. 7. 
But it is obſervable, that though the agreement of 
the huſband, that his wife ſhall do any particular act, 
affords a reaſonable preſumption that he has previ- 
ouſly gained her conſent ; yet, if after all, it can 
be made appear to have been impoſſible for the 
huſband to procure the concurrence of his wife, 
(as ſuppoſe there are differences between them,) 
ſurely the court is not to decree an impoſſibility, 
* * the huſband offers to return all the 

money, 
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(6) Puff. B. g. 


c. 7. 10 Inſt. 
lib. 3. ti. 20. 
ſ. 3. 1 Domat, 
„ 

ſ. 2. 6. 

See Lilly v. 
Hedges, 1 Str. 
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(7) Caſs v. 
Kudele, 2 Vern, 
280. 
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or ſtand in his ſtead (6); as if A. articles 
on the behalf of B. to purchaſe four 
houſes in Jamaica, and, pending the ſuit, 
to compel the ſeller to make a good title, 
the houſes are ſwallowed up by an earth- 
quake (7); yet A. ſhall pay the money, 
although he has not ſufficient effects of 
B.'s in his hands (z). 


money, with intereſt and coſts.” See the reporter's 
note to Hale v. Hardy. A further objection to ſuch 
a decree may be drawn from its tendency to en- 


courage that coercion and undue influence which 
the policy of our law ſo anxiouſly endeavours to re- 


ſtrain in all concerns reſpecting the real property of 
the wife, Nor does the cale of the covenantee ap- 
parently entitle him to ſo much reſpect; for he muſt 
be conſidered as being fully apprized of the diffi- 
culties, and to have reſted his pretenſions on the 
event of their being removed. "Theſe conſiderations 
induced Lord Cowper, C. in Outread v. Round, 
4 Vin. Ab. 203. pl. 4. to refuſe to decree a ſpecific 
performance of ſuch a covenant, the huſband offering 
to refund the purchaſe-money, with coſts. 


(z) In Pope v. Roots, 7 Bro. P. C. 184. Lord C. 
Apſley obſerved, that the caſe (Caſs v. Rudele) was 
miſrepreſented ; for that by the printed caſes it ap- 
peared that Caſs made a title in January 1691, by 
conveyance executed, and the earthquake did not 
happen till 1692. That Rudele, by his anſwer, ad- 
mitted he had 7ool. in his hands, and the decree was 


founded on a good title, having been conveyed to 
him. See note to Mortimer v. Capper, 1 Bro. Rep. 


157. 
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SECTION XVIII. 


AND if a third perſon treats for one 

that is abſent, without his order, but 
_ undertakes for his conſent, the abſent 
party does not enter into the covenant 
till he ratifies it; and if he does not ratify 
it, the perſon who undertook for his con- 
ſent, only, ſhall be bound (1); as if A. 
and B. inſolvents, apply to a ſcrivener, 
who had procured 200l. for A. upon 
their bond to C. and D. to compromiſe 
the debt, and the ſcrivener tells them, 
that C. and D. would ſtand to any thing 
that he did, and accordingly compounds 
it with them; yet A. and B. ſhall pay 
C. and D. their whole money, they not 
being any way privy to the agreement, 
and the ſcrivener {hall repay them, and in- 
demnify them according to the agreement, 
though he atted only as an agent (2). 
So if A. by writing agrees with B. and 
C. to pave the ſtreets in a pariſh, and 


they, in behalf of the pariſh, agree to pay | 


him for it, and this writing 1s lodged in 


the hands of B. ; if A. paves the ſtreets, 


he muſt Baue relief againſt the under- 


takers, 
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ſ. », 6. but ſee 


Pothier Traite 


des Obligations, 
par. 2. c. 6. 

ſ. 8. arti. 2, 
. 


2) Parrott v. 
Wells, 2 Vern. 
127. but ſee 
Martin v. 
Kinęſby, 

Pre. Ch. 209, 


(3) Meriel v. 
Wymondſel, 
Hard. 205. 

See City of 
London v. Rich- 
mond & al'. 

2 Vern. 421. 
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takers, and the undertakers mult take 
their remedy over againſt the pariſh (a); 
and more eſpecially in this caſe, the written 
agreement, which is his evidence, being 
in the hands of one of them (3). On the 
other ſide, where a man acts in execution 
of the authority given him by another, 


either expreſsly or impliedly; then it is 


by relation the act of that other, and he 
acquires no right, nor brings any obliga- 
tion upon himſelf (5). Yetif a verditt is 

obtained 


(a) The nens! * requires all perſons intereſted 
in, or to be affected by, any demand, to be parties 
to the ſuit; but though this rule is applied to many 
caſes, from the number of perſons intereſted, great 
inconvenience muſt neceſſarily ariſe; (Leigh v. 


Thomas, 3 Vez. 312. Parſons v. Neville, 9 November 


1791;) yet as it would be impracticable to make a 


whole pariſh parties to a ſuit, at leaſt with any proſpect 


of coming at juſtice, the general rule is, in ſuch caſe, 
made to give way to the principle of convenience. So 
where it appears that the credit was given to particular 
perſons, and riot to the general fund or undertaking, 
equity will diſpenſe with the general rule. See Nixon 
v. Nixon, 30 Oct. 1739. Cullen v. Duke of Queenſ- 
berry and others, 1 Bro. Rep. 101. and the caſes there 
cited. See alſo Mr. Mirford's Treatiſe, 144. 145. 


Pre. Ch. 592. 


(8) In Shafer v. Ogilby 3 P. Wms. 279. Lord 
Ch. Talbot ſtated the difference to be, Where the 
paſty, | 


Ch. VI. $18. OF MATTER OF COVENANTS. 


obtained againſt an agent or truſtee, equity 
will not relieve againſt ſuch verdict (-), 
but will decree that he ſhall be reimburſed 
by his principal, and ſtand 1 in the place of 
the creditor (4). 


party, undertaking for or on behalf of his client, 
has an authority ſo to do, and where he has not. 
If ſuch undertaker has no authority, then it is a fraud, 
and the undertaker ought himſelf to be liable ; but 
where there is ſuch an authority given, it is only 
Acting for another, like the caſe of a factor or broker 
acting for their principals, who were never held to be 
liable in their own capacities; “ but where one under- 
takes or acts for another under an authority, he muſt, 
in order to protect himſelf from being perſonally bound 
by ſuch undertaking, ſtrictly purſue his authority. 
See Goodwin v. Gibbons, 4 Burr. 2108. Stone v. 
Cartwright, 6 Term Rep. 411. 


(c) In Graham v. Stamper, Pre. Ch. 45. 2 Vern. 146. 
1 Eq. Ca. Ab. 308. the plaintiff was relieved in 
equity againſt ſo much of the judgment as reſpected 
= goods which he had | tor the King's 
UIC, 
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(4), Langdon v, 
Atrican Comp, 
Pre, Ch. 224- 


298 


(1) 2 Toft, 331. 
Mildmay's caſe, 
6 Rep. 40. 
Moor, 155. 


| in prejudice of the iſſue, but the will of 
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SECTION XIX. 


HE ſtatute de donis conditionalibus, 
made 19 Ed. 1. (d), in a manner 
created perpetuities (1); for by that ſta- 
tute the tenants in tail could do no act 


the 


(4) Littleton obſerves, that before this ſtatute 
all inheritances were fee-ſimple ; for all the gifts 
which are ſpecified in that ſtatute, were fee- ſimple 
conditional, at the common law; ſec. 13. As 
to the property capable of being entailed, tene- 
ment is the only word uſed by the ſtatute; but this, 
according to Lord Coke, (1 Inſt. 19. b.) includes 
not only all corporate inheritances which are or may 
be holden, but alſo all inheritances ifſuing out of any 
of thoſe inheritances, or concerning, or annexed to, 
or exerciſable within the ſame, though they he not 
in tenure, as rents, eſtovers, commons, or other 


profits whatſoever, granted out of land or ules, of- 


fices, dignities which concern lands; and ſome parti- 
cular places may be entailed, becauſe all theſe ſavour 


| of the realty ; but merely perſonal chattels, which ſa- 


vour not of the realty, cannot be entailed, Neville's 


caſe, 7 Rep. 33.; neither can an office which merely 


relates to ſuch perſonal chattels, nor an annuity which 
charges only the perſon, and not the lands of the 
grantor : but in theſe laſt, if granted to a man and 
the heirs of his body, the grantee hath Rtill a lee con- 
ditional at common law, as before the ſtatute, and 
by his alienation may bar the heir or reverſioner. 


An eſtate to a man and his heirs, for another's lite, 


cannot be entailed; for this is ſtrictly no eſtate of 
| inheritance, 
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the donor was to be obſerved (e), and the 
ſame law continued about 200 years. But 
in 12 Ed. 4. it was reſolved by the judges, 
that by a common recovery the eſtate 
tail ſhould be barred, for the miſchiefs 
that were introduced into the common- 
wealth thereby (7). And by 4 H. 7. 

| cap. 
inheritance, and therefore not within the ſtat. de donis, 
Baker v. Bailey, 2 Vern. 225. but ſee Finch v. Tuck- 
er, 2 Vern. 184. Neither can a copyhold eſtate be 
entailed by virtue of the ſtatute; for that would tend 


to encroach upon and reſtrain the will of the lord; 
but by ſpecial cuſtom, a copyhold may be limited to 


the heirs of the body, Heydon's caſe, 3 Rep. 8. b.; 


for here the cuſtom aſcertains and interprets the lord's 
will; fee 2 Bla. Com, 113. But though eſtates pur 
auter vie, and perſonal chattels, are not entailable, 
they may however be ſo ſettled as to anſwer the pur- 


poſes of an entail, and be rendered unalienable, almoſt 


for as long a time as if they were entailable in the 
ſtrict ſenſe of the word. See Low v. Barron, 3 P. 
Wms. 262. and Mr, Hargrave's note (5), Co. Litt. 20. 
a. b. where the caſes upon this ſubjeR are brought to- 
gether and diſtinguiſhed. See alſo Norton v. Frecker, 
1 Atk. 52g. | 


(e) Voluntas donatoris in charta ſua manifeſte 
expreſſa obſervetur. Co. Litt. 21. a, 


(f) The decifion in Taltarum's cafe, that a 
common recovery ſhould bar and deſtroy the entail, 
having greatly abridged eſtates tail with regard to 
their duration, other means were ſoon deviſed to 
| . ſtrip 


299 


300 


A TREATISE OF EQUITY, Book I. 


cap. 24. (g) a fine had the ſame force 
given it, as to the iſſue in tail, though 
it did not extend to him in remainder, 
without he neglected to make claim 
within five years after it fell into pol- 
ſeſſion (2); and this court will not ſuper- 
ſede fines and recoveries; as to make a 


ſtrip them of other privileges. By 26 H. 8. c. 13. 
fuch eſtates are made ſubject to forfeiture for 
high-treaſon. By 32 H. 8. c. 28. leaſes made by 
tenant in tail, which do not tend to the prejudice of 
the iſſue, are declared to be good, and to bind the 
iſſue. By 32 H. 8. c. 36. a fine by tenant in tail 
is by the conſtruction of the 4 H. 7. c. 24. declared to 
be a bar to the iſſue, and all claiming under them. 
By 21 Jac. 1. c. 29. eſtates tail are made liable to 
be ſold by the aſlignees of a bankrupt, tenant in 
tail; and by the conſtruction of 43 Eliz. c. 4. the 
appointment of tenant in tail, to a charitable uſe, 
is declared to be good, without either fine or 
recovery, But in thele caſes the right of the crown, 
having the reverſion, is (ſubject to particular excep- 
tions) ſaved by 34 & 33 H. 8. c. 20. See Co. 
Litt. 372. Cruiſe on Recoveries, 256. By theſe 
proviſions of the legiſlature, eſtates tail are now 
more tree and capable of alienation, than were con- 
ditional fees at common law, which could not be 
made abſolute till the condition was performed, and 
then only for particular purpoſes, See Co. Litt. 
19. a. 2 Bla. Com. 110, 111. Mr. Butler's note (1). 
Co. Litt. 326. b. N 


(e) See 32 H. 8. c. 36. 
bargain 
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bargain and ſale of tenant in tail of a legal 
eſtate good againſt the heir; for he is, 
ſince the ſtatute, to be conſidered as a 
purchaſer, and is in immediately from the 
donor per formam don (3). So that, as h Serie v. 


Freeland, 2 


it ſeems, no act of tenant in tail ſhall be Youths ago: 
| avendiſh v. 


carried into execution in a court of equity Worley, Hor: 
_ againſt the iſſue any further than at ». Powell Pre 
law; for this would be to repeal the ſta- 
tute de donis (A): but if the iſſue enters, 
and accepts of the agreement, it becomes 
his own, and ſhall bind him (4); and any an TK Ca. 
agreement, with an equivalent, will bind “““ 


| the iſſue as a partition (7), though but by 
parol 


2 K K 2«%éõ! 1 ̃ ͤéſ· 
9 5 a 5 5 ns 
. Pr 2 


2 Ae. ” 
** 


(% This is to be underſtood of a tenant in tail of 
a legal eſtate, whoſe eſtate not being more favoured 
in equity than at law, cannot bind his ifſue Ly a co- 
venant to convey, though for valuable conſideration, 
Roſs v. Roſs, 1 Ch. Ca. 171. Coventry v. Coventry, 
10 Mod. 469.; nor by a covenant for further aſ- 
ſurance, Jenkins v. Keymes, 1 Lev. 237.5 nor by 
articles to convey for payment of debts, Herbert v. 
Fream, 2 Eq. Ca. Ab. 28. pl. 24.; nor by a co- 
venant to levy a fine, though there be a decree for 
ſuch purpoſe, Weale v. Lower, 1 Eq. Ab. 266. 
cited in Fox v. Crane, 2 Vern. 306. But ſee Hill 
v. Carr, 1 Ch. Ca. 294. 
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(i) Or an exchange of lands; in either of which 
caſes the law will —_— a warranty, which deſcending 
on 
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(5) Thomas v. 
Gvles, 2 Vern. 
232. | 
(6) Sherborne 
v. Clerk, r 
Vern. 273 
Bunce v. Phi- 
lips; 2 Vern. go. 
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parol (5): nor will the court aid the iſſue 
in tail (7) againſt a diſcontinuance (#), 
though by a voluntary conveyance (6); ſo 
tar does it favour the owner of the inhe- 
ritance who has power to diſpole of it. 


on the iſſue, will bind them in reſpect of the equivalent ; 


Co. Litt. 174. a. 384. a. 2 Bla. Com. 300. 


(;) This rule applies to thoſe in remainder as well 
as to the iſſue. Stapleton v. Sherrard, 1 Vern. 212. 
Kelly v. Berry, 2 Vern. 35. Os 


(5) © A diſcontinuance of- eſtates in lands, &c. is, 
in legal underſtanding, an alienation made or ſuffered 
by tenant in tail, or by any that is ſeiſed in auter 
droit, whereby the iſſue in tail, or the heir or ſuc- 
ceſſor, or thoſe in reverſion or remainder, are driven 
to their action, and cannot enter.” Co. Litt. 325. a. 
but a conveyance by leaſe and releaſe by tenant in tail, 
does not work a diſcontinuance, but merely paſſes a 


bale fee, voidable by the entry of the iſſue in tail. 


Litt. ſ. 598, 600. 


| 


SECTION AS. 


S for a truſt or equitable intereſt, it 
is a creature of their own, and to be 


governed by their rules; for an entail of a 
truſt 
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truſt is not within the ſtatute de donis (1), 
and therefore may be aliened without a 
recovery by any manner of convey- 
ance (J); yet ſome have thought the me- 


thod 


) This conſequence ſeems to be too extenſively 
drawn ; for though it be now ſettled that the opera- 
tion of fines, and recoveries by the ceſtuy que truſt, is 
the ſame upon truſt eſtates as upon legal eſtates, yet it 
is by no means admitted rhat any mode of conveyance by 
tenant in tail, of a truſt eſtate, will bar the iſſue, and thoſe 
in remainder, In North v. Champernon, 2 Ch. Ca. 64. 
Lord Chancellor Finch appears to have faid, that tenant 
in tail of a truſt may bar his iſſue by a feoffment, or bar- 


gain and ſale; and in Beverley v. Beverley, 2 Vern. 131. 


Carpenter v. Carpenter, 1 Vern. 440. and in Baker 
v. Bailey, 2 Vern. 225. the ſame opinion ſeems to 
have prevailed, — That ceſtuy que truſt, if the truſtees 
join, may bar the entail by a feoffment, was deter- 
mined in Bowater v. Elly, 2 Vern. 344. But in 
Legatt v. Sewell, 1 P. Wms. 91. 2 Vern. 552. 
Lord Cowper intimated his doubt,“ whether only a 
deed executed by ceſtuy que truſt in tail, ſhould bar 
the remainder-man, or even the iſſue, in regard a 
deed may be made at a tavern, or by ſurprize ; but 
a recovery is a folemn and a deliberate act. And the 
prevailing prattice now is to ſuffer a recovery, which, 
however, may be done without the coneurrence of the 
truſtees, Burnaby v. Griffin, 3 Vez. 276. See alſo 
Kirkman v. Smith, 1 Vez. 260. Lord Hardwicke's 
opinion as to the effect of leaſe and releaſe, upon an equi- 
table eſtate tail. That bargain and ſale will not, ſee Legatt 

v. Sewell; 
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(1) North v. 
Champernon, 
2 Ch. Ca. 63. 
78. Carpenter 
v. Carpenter, 

1 Vern. 440. 
Beverly v. Be- 
verly, 2 Vern. 
131. Sayle v. 
Freeland, 2 
Ventr. 330. 
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thod of ommon recoveries a very pru- 
dent and political inſtitution, and fit to 
be followed in equity (in); that men may 
have ſome reſtraint from overturning the 
ſettlements of their family. 


V. Sewel, 2 Vern. 552.; but that an equitable eftate in 


copy hold may be barred by ſurrender, ſee Radford v. 
Wilſon, 3 Atk. 815. His Lordſhip, however, in Otway 
v. Hudſon, 2 Vern. 583. ſeems to have thought that a 
deviſe by will was ſufficient to bar the entail of a truſt; 

which point had been before ſo decided by "ps 
Keeper Wright, in Woolnough v. Woolnough, Pre. 


Ch. RA 


(m) The n for diſpenſing with the ftrift rules 
of law, in caſes of recoveries of truſt eſtates by the 
ceſtuy que truſt, is ſtated by Lord Nottingham, in 
North v. Champernon, 2 Ch. Ca. 63. 78. 1 Vern. 13. 
- It does not, however, eſtabliſh the neceſſity of the 
tenant in tail of a truſt being allowed to bar the 0 


by every other * of alienation. 


SECTION XXI. 


80 the head of a corporation aggregate, 


as a dean, &c. alone, cannot make a 
leaſe or n for i ought to 


be 
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be by the entire corporation, or elle it is 
void, except of the poſſeſſions which they 


have ſevered from the reſt of the corpo- 


ration: but an abbot or biſhop may diſ- 
continue (2), for they are ſole ſeized in 
fee (1), &c. Otherwiſe of a parſon, for 
he 1s not ſeized in fee to every intent (2); 
and a deed of an abbot, ex aſſenſu capi- 
tuli, is good, becauſe they are dead per- 
ſons in law. Otherwiſe of a dean, ex 


aſſenſu capituli ; for his chapter is parcel | 


of the corporation, and ſeized with the 
dean, and ſhall plead and be impleaded 
with him (3). So of a mayor and com- 
monalty. But in all uncertain bodies, 
as mayor and commonalty, &c. if the 
greater part do an act (o), this ſhall bind, 

although 


(I) By the diſcontinuance of the abbot or biſhop, 
the ſucceſſor was driven to his writ de ingreſſu fine 
aſſenſu capituli; but by the 27 H. 8. c. 28. & 31 H.8. 
c. 13. all abbots, priors, and other religious perſons, 
are diſſolved ; and by the 1 Eliz. c. 19. and 13 Eliz. 
e. Io. & 1 Jac. I. c. 3. biſhops and all other eecleſi- 
aſtical perſons are reſtrained and diſabled from alien- 
ing or diſcontinuing their eccleſiaſtical livings. For 
the learning relating to leaſes by eccleſiaſtical perſons, 
ſee 3 Bacon's Ab. title Leaſes, 


(o) And the agreement of the major part of a cor- 
waa be X poration 


* 
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(1) Co. Litt. 

325. b. 

(2) Co. Litt. 
300. b. 67. 2. 
Litt. f. 644. 

646. 


(3) Co. Litt. 
325+ b. 
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(4) Dr. Haf- 


card v. Dr. So- 


maay,,1 Freem. 


a 594. 


(5) Moor, 578, 
33 H. 8. c. 27. 
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although the reſt will not agree (4), and 
the aſſent may be tried by voices or hands; 
quia ubi major pars ibi tota (5); elle 


they might never all agree. 


poration being entered in the corporation books, though 


not under the corporate ſeal, will be decreed in equity, 
Maxwel v. Dulwich Coll. 14 July 1783. The con- 
trary, however, appears to have been held in Taylor 


v. Dulwich College, 1 P. Wms. 655. But though a 


corporation cannot do an act in pais without their 


common ſeal, yet they may do an act upon record, 


The Mayor of Thettord's caſe, 1 Salk. 192. 


SECTION XXII 


ND a corporation is in divers reſpects 

as one body, or as ſeveral perſons, 

and may charge and be charged accord- 
ingly. The deed, therefore, of a corpora- 
tion ſhall not bind them in their private 
capacity (p), if it be made in the name 
. _ of 


(p) In a note to Harvey v. Eaſt India Company, 
2 Vern. 396. the members of the Hamburg Company 
are ſtated to have been charged in their private per- 

| ſons, 
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of their corporation (1); neither can they 
be charged in their private capacity with 
debts of the corporation, although they 
are diſſolved (2). So they ſhall be in- 

tended ſeized in that capacity by which 
name they are named; and when the 
mayor or other head of the corporation is 
in priſon, touching his office for a bond 
made by him and the commonalty; this 
is an impriſonment to him as mayor (9). 

So if a corporation be changed (7), yet 
they ſhall not be diſcharged of covenants, 
annuities, and the like, with which they 


ſons, the Company having no goods ; but quere, Whe- 
ther the Company was a corporation? if it was, the 
law of the decifion ſeems very doubtiul. In the caſe 
of the King v. the Corporation of Rippon, Com. Rep. 
86. it is ſaid, that an action lies againſt the members 
of a corporation by their private names, for a falſe 
return to a mandamus, directed to the corporation by 


their corporate names. See alſo the Mayor of Thet- 


tord's caſe, 1 Salk. 192. 


() And the opinion of Brian C. J. was, that the 
mayor and commonalty ſhould have action for the im- 
priſonment of their mayor, 6 Vin. Ab. 304. cites 
21 Ed. 4. 14 & 15. 


(r) For a corporation may refuſe the new charter ; 
and if it does, ſuch charter is void. The King v. Lar- 
wood, Comb. 316, 1 Ld. Raym. 31. 


X 2 pere 
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(1) City of Lon- 
don, concerning 
the duty of wa- 
ter bailage, 

1 Veotr. 357. 


(2) Edmunds 
v. Brown, 
1 Lev. 237. 
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(3) Bp. of Ro- 
cheſter's cate, 
Owen, 73. 

2 And. 107. 

6 Vin. Ab. 285. 
pl. 6 8. 

(4) Luttrel's 
cale, 4Rep.8y.b. 
the Mayor of 
Scar borough 


vi. Butler, 


3 Lev. 237. 
Haddock's caſe, 
1Veatr. 355. 
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were before bound (g); and by the ſame 
reaſon they ſhall retain the lands and 
poſſeſſions which they had before; and 
ſo debts due to them remain (4). But it 
the corporation be dillolved, the donor 
ſhall have his lands agam (0). 


60 This is agreeable to the opinion of Lord Coke, 
1 Inſt, 13. b. But Mr. Hargrave, in his note upon 
this point, refers to the cafes of Johnſon v. Morris, 
Hal, MSS. and Southwell v. Wade, 1 Roll's Ab. 816. 
and Poph. 91. as authorities againſt the donor, and 
deciding that the land ſhall eſcheat. It is obſervable, 
however, that from the report of Johnſon v. Norway, 
Winch. 37. which he conceives to be the ſame caſe 
as that cited by Lord Hale, the judges do not appear 
to have finally determined the point; and the judg- 
ment of the court in Southwell v. Wade, according to 
Rolle, procceded on the circumſtance of the thing 
having been granted over by the corporation; and 
therefore, © ne eſcheatera al grantor coment que ceo 
duiſſoit aver eſchete fil navoient ceo grant ouſter.” 
The diſtinction, however, admits the reverſionary 


right of the grantor, if the thing had not been granted 


over; and the contufion ariſes from the term eſchcat 
being uſed as [ynonimous with © revert,” which Rolle 


appears to have done in many inſtances, but particu- 


larly in the following paſſage, from the above page: 
Si home grant un rent al auter et ſes heires, et i! 
mourut ſans heire ceo eſchetera al grantor, et ſera extinct 
en le terre. Another circumſtance occurs in the caſe 
of Southwell v. Wade, which ſeems to render the de- 
eißon favourable to Lord Coke's opinion; namely» 
that the faggots which were the ſubject of the grant. 

were 
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were claimed by the mayor, &c. by grant from the 


crown, whoſe right was derived, not by force of an 


eſcheat, but by grant from the maſters, &c. of the 
hoſpital, who were the immediate grantees of the 
prior, Ke. Whence it appears that the right of the 
crown was nat reſted on an eſcheat, but on an expreſs 
grant, which it fcarcely would have been, if the claim 
could have been ſupported by the doctrine of eſcheat, 
Poph. 91. See alſo Godb. 211, Moore, 283. which 
are authorities in favour of Lord Coke's opinion, which 
is alſo adopted by Sir William Blackſtone, 2 Com. 
250. 


SECTION XXIII. 


T 1s alſo againſt a maxim in law, that a 
feme covert {ſhould be bound without 


a fine (1); ſo that a fine is neceſſary for 


the diſpoſing of her lands in fee, or of 
freehold (7). The common law, therefore, 


gave 


(!) A married woman is as completely bound by a 
recovery ſuffered by her and her hutband, as ſhe is by 
a fine, Lord Cromwell's caſe, 2 Rep. 74. 78. Mary 
Portington's caſe, io Rep. 43- Cruiſe on Reco- 
veries, 143. But it has been doubted whether a 


huſband, ſeized jure uxoris, could make a tenant to 


the præcipe of his wite's lands, for the purpoſe of a 
2 recovery, 
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(1) 1 Roll's Ab, 
376. pl. 8. 


e 
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(2) Litt. f. 394. 
Co. Litt. 326. a. 
F, N, B. 428. 
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gave her a cui in vita after her huſband's 
death, for the recovery of the land aliened | 
by him, and to the heir a ſur cui in 
vita (2). And in all caſes, where the 
wife might have a cui in vita at common 
law, ſhe may enter by the ſtatute of 


recovery, without the wife's joining him in a fine. 
The doubt probably aroſe from the language of Lord 
Talbot, reported in Robinſon v. Cummins, Forreſt. 
167. But as the report of that part of the caſe ap- 
pears, from an opinion given by Mr. Booth, and alfo 
from a MS. note of the ſame caſe, 1n the poſſeſſion of 
Mr. Butler, to be erroneous, it may now be conſider- 
ed as the better opinion, that the huſhand can make a 
good tenant to the pracipe, for the purpoſe of a reco- 
very. See Cruiſe on Recoveries, p. 52. and Butler's 
note in Co Litt. 326. b. It ſeems alſo to be admit- 
ted, that a feme covert may reſerve to herſelf, before 


marriage, the power of diſpoſing of her real eſtate, 


without fine, either by conveying. in truſt, or by 
power over an uſe; but Lord Hardwicke doubted, 
whether articles of agreement between huſband and 
wite, that the wite might diſpoſe of her eſtate, would 
bind the heir, Peacock v. Monk, 2 Vez. 191. This 
doubt, however, was done away by the Houle of 


Lords, in Wright v. Cadogan, 6 Bro. P. C. 156. Sce 


Doe v. Staple, 2 Term Rep. 695. So that a feme 
covert may now diſpoſe of her inheritance, either by 
fine, recovery, declaration of truſt, power over an 


uſe, or articles ; provided the truſt or power be created, 


or the articles executed before marriage. See allo 


Compton v. Collinſon, 1 Bla. T. Rep. 334. fee page 


112. 113. 


32 Hl. 
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32 H. 8. cap. 28. (2). And where the 


Hue cannot have a ſur cui in vita or 


formedon, there he ſhall not enter within 
the remedy of this ſtatute ; as during the 
life of the huſband; for the words of the 
act are, According to their rights and 
titles therein,” viz. (3) be it in the life 
of the huſband after a divorce a vinculo 
matrimonii, for then at common law a 
cut ante divortium lay (4), or after his 
death (5). And lo in equity, no agree- 
ment of the huſband to part with the 
wife's inheritance ſhall bind the wife, or 
be carried into execution (6); but if the 
wife, upon private examination, conſents, 
the court will decree an agreement of the 
huſband to convey his wife's land (x): 


yet 


() The words of the att extend the right of entry 
to thoſe in remainder or reverſion. They are alſo con- 
ſidered to be ſufficiently comprehenſive to affect re- 


coveries, Co. Litt. 326. a. 


(x) J have not been able to find the caſe referred 
to, and the law of it ſeems to me very doubtful ; for 
though courts of equity will receive the conſent of the 
wife, in caſe of money, to be laid out in land, in 
which, when laid out, ſhe would be tenant in tail, 
Oldham v. Hughes, 2 Atk. 453-, yet I am not aware 


of a ſingle caſe or dictum, from which it can be in- 
3 ferred 
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(3) Greeneley's 
-ale, 8 Rep. 72. 


b. 73. 


(4) F. NB. 454. 
(5) Co. Liit. 


326. a. 
Broughton 
v. Conwar, 
Moore, 88. 
Greeneley's 
ca'e, 8 Rep, 


73 4. 


(6) Bryan v. 


Woliley, 


9 Feb. 1721. 
4 Vn. Ab. 37s 


pl. 19. 
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yet the bill muſt regularly be brought 
againſt them both; for the wife ought 
not by law to convey by any compulſion 
from the huſband, as it will otherwiſe be 
intended that ſhe does. And if a feme 
covert agrees to ſell her inheritance, fo 
as ſhe may have part of the money, and 
the land is accordingly ſold, and her part 
of the money put into truſtees hands; this 


money is not liable to the huſband's 


debts, though ſhe afterwards agree that 
it ſhould be ſo; nor ſhall any promiſe, 
made by the wil for that purpoſe, ſub- 
ſequent to the firſt original agreement, 


be obliging on that behalf (7). 


ferred that a feme covert can in equity bind or convey 
her inheritance, unleſs a truſt-eſtate, by any other 
means than ſhe can at law; : and the rule of law is, 
that © no feme covert ſhall be barred by her confeſſion 
of her inheritance or freehold, but when ſhe is exami- 
ned by due courſe of law; and that is the cauſe, that 
if the huſband and wife atkjiowledge a ſtatute or re- 
cognizance, it is void as to the wife, although ſhe ſur- 
vives her ' huſband. So if the huſband and wife ac- 


| knowledge a deed to be inrolled, it is void as to the 
wife; and the reaſon is, becauſe no ſuch writ is de- 


pending againſt the huſband and wife, upon which 
the wife may be examined,” Mary Portington's caſe, 
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SECTION XXIV. 


NEITHER will equity take away the 

begnefit of ſurvivor from the wife, of 
ſuch things as the law has caſt upon 
her (Y); as money, or the like, in truſt, 
although the huſband make her a join- 


ture 


() The property of the wife, to which ſhe is enti- 
tled by ſurviving her huſband, are either chattels real, 
or choſes en action; but with reſpett to her chattels 
real, as leaſes for years, there is a diſtinction between 
thoſe which are in the nature of a preſent veſted in- 
tereſt in the wife, and thoſe in which ſhe has only a 


poſſible or contingent intereſt. If a man marry a wo- 


man poſſeſſed of or entitled to the truſt of a preſent 
actual or veſted intereſt in a term of years, or any 
bother chattel real, it ſo far becomes his property, that 
during her life he may diſpoſe of it, Incledon v. North- 
cote, 3 Atk. 430. and if he ſurvives her, it veſts in 
him abſolutely ; but if he does not actually diſpoſe of 
it in his life-time, and ſhe ſurvives him, it belongs to 
her, and not to his repreſentatives ; for he cannot diſ- 


poſe of it from her by will, Packer v. Wyndham, Pre. 


Ch. 418. Tudor v. Samyne, 2 Vern. 270. See alſo 
Sir Edward Turner's caſe, 1Vern. 7. Pitt v. Hunt, 


1Vern. 18. Bates v. Dandy, 2 Atk. 207. If a man 


marry a woman entitled to a poſſible or contingent in- 
tereſt in a term of years, if it be a legal intereſt, that 
is, ſuch an intereſt as, upon the determination of the 
particular eſtate, or the happening of the contingency, 


will immediately veſt in poſſeſſion in the wife; there 
the 
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(1) Lifter V. 
Liſter, 

2 Vern. 68. 
Twiſdenv.Wiſe 
1Vern. 161. 


Salwey v. Sal- | 
wey, Amb. 692. 
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ture (1), unleſs it be full and adequate to 
her fortune (2). So chattels real in poſ- 


ſeſſion 


the huſband may aſſign it, except, perhaps, in thoſe 
caſes where the poſſibility or contingency is of ſuch a 
nature, that it cannot happen during the huſband's 
lite-time, Co. Litt. 46. b. Lampett's caſe, 10 Co. 
5 T. a. Hutt. 17. 1 Salk. 326. But it is an exception 


to this rule, at leaſt in equity, that if a future or exe- 


cutory intereſt, in a term or other chattel, is provided 


For the wife, by or with the conſent of the huſband, 


there the huſband cannot diſpoſe of it from the wife, 
as it would be abſurd and unfair, in the higheſt de- 


gree, that he ſhould be allowed to defeat his own agree- 


ment. But ſuch proviſion for the wife, if made by the 
huſband, unleſs before marriage, will not in general 
be good againſt creditors or purchaſers. Doyley v. Per- 
full, x Ch. Ca. 225. Turner's caſe, 1 Vern. 7. Pitt v. 
Hunt, 1 Vern. 18. Walker v. Sanders, I Eq. Ca. Ab. 
58. With reſpe& to things in action, they do not 
veſt in the huſband until he reduces them into poſſeſ- 
fion. Brotherow v. Hood, 2 Com. Rep. 725. But the 
huſband may ſue alone for a debt due to the wife upon 
bond, &c. Aleyn's Rep. 36. But if he join her in the 
action, and recover judgment, and die, the judgment 
would ſurvive to her, Oglander v. Baſton, 1Vern. 396. 
Garforth v. Bradley, 2 Vez. 677. The reaſon of this 
diſtinction appears to be, that his bringing the action 
in his own name alone is a diſagreement to the wife's 
intereſt, and implies his intent that it ſhould not ſur. 
vive to her; but if he bring the action in the joint 
names of himſelf and his wife, the judgment being 
that they both recover, the ſurviving wife, not the re- 
preſentative of the huſband, is to bring the ſcire facias 


Ch. IV. $24 OF MATTER OF COVENANTS. 


ſeſſion ſurvive to the wife, except the 
huſband diſpoſe of or forfeit them during 
the 


on the judgment: his bringing the action, therefore, 
in the joint names of himſelf and his wife, does not in 
effect alter the property, or ſhew it to be his intention 
that it ſhould be altered.” See Mr. Butler's note (1), 
Co. Litt. 351. b. From the above diſtinction it ſhould 
follow, that where the huſband ſue alone, the recovery 


will be equal to a reducing into poſſeſſion; and ſuch 


was expreſsly ſtated to be the law by Lord Hardwicke, 
in Garforth v. Bradley, 2Vez. 677. But in Bond v. 
Simmonds, 3 Atk. 21. his Lordſhip is reported to have 
ſaid, ** Suppoſe at law a huſband had recovered a 
judgment for a debt of the wife, and had died before 
execution, the wife would have been entitled, and 
not the huſband's :executor.” This dictum, unleſs 
the wife was joined in the action, is irreconcileable 
with his Lordſhip's opinion in Garforth v. Brad- 


ley, and is alſo oppoſed by the authority of Lord 


Jefferies, in Oglander v. Baſton, 1 Vern. 396. It 
is, however, agreeable to Lord Macclesfield's opinion, 
in Packer v. Wyndham, Pre, Ch. 415. and Nanny 


v. Martin, 1 Ch. Ca. 27. Whether the benefit of 


a decree reſpecting the property of the wife, detained 
by the court in order to compel the huſband to make 
a ſettlement, ſhall veſt abſolutely in the wife ſurviving 
her huſband, ſeems alſo a doubtful point. In Nanny 
v. Martin, 1 Ch. Ca. 27. it was held, that the be- 
nefit of ſuch a decree ſhould ſurvive, as would the 
benefit of a judgment at law. But in Packer v. 
Wyndham, Pre. Ch. 418. Lord Cowper C. obſerved, 
that the money in queſtion, being paid in during 


the coverture, was the huſband's money, and the pro- 


perty 
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(+) Co. Lit. the coverture (2); and he cannot charge 
or deviſe them, for the title of the 
| Wife 


perty veſted abſolutely in him by law; and though 
this court thought fit to lay their hands on it, and 
had power ſo to do, being paid into the maſter's 
hands, yet that was only in the nature of a caution, 
till the huſband ſhould make ſome proviſion for his 
wife: it was the huſband's money, but the court had 
a power to detain or keep it from him till he made 
ſuch proviſion. . But the wife being now dead, and 
no children to be provided for, the reaſon of their 
keeping the money from him 1s at an end, and then, 
æquitas ſequitur legem, the court muſt give it to 
the huſband's repreſentatives, to whom, by law, it 
belongs.” In a MSS. note of Carteret v, Paſchal, 
more full than the printed report in 3 P. Wms. 197. 
Lord C. King, referring to the caſe of Packer v. 
Wyndham, obſerves, that the reaſon why the court 
decreed the money to the huſband's aſſignees, was, 
becauſe they had laid their hands on it, and the huſband 
could not come at it: he brought his bill, and did all 
he could to get poſſeſſion of it; ſo the court thought 
it unreaſonable to deprive the party of his right by 
law, through any act of theirs.” | & Beſides, a decree 
of this court, for the performance of a thing, is al- 
together like a tenancy by elegit ; for tranfiit in rem 
48 Judicatam.” See alfo Heygate v. Anneſly, 3 Bro. Rep. 
N 362. but in Macauley v. Phillips, 4 Vez. 15. it was held 
bl | that a deerce would not exclude the wife's right of ſur- 
9 | | vivorſhip, unleſs a ſettlement had been approved in pur- 


ſuance of it. 


(z) If the ſettlement was made before marriage, 
| or 
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wife is paramount (3). But a demiſe 
of the wife's term, though but for a fort- 
night (a), will alter the property (4). So 
things merely in action ſurvive to the 
wife, unleſs recovered during the cover- 
ture, or diſpoſed of by the huſband for a 
valuable conſideration (). But an award 
of a ſum of money is a ſort of judgment, 
and changes the property of a legacy in 
| her 


or after marriage, in conſideration of an agreement 


before marriage, the court will not advert to the 
adequacy, Adams v. Cole, Forreſt. 168. But if the 
ſettlement be after marriage, then the adequacy of it 
will be material, Lanoy v. D. of Athol, 2 Atk. 448. 
See 3 Vez. 98. Langham v. Nenny, 3 Vez. 467. 


(a) Such a demiſe would be good for the fortnight, 
but does not appear to be ſufficient to exclude the 
wife ſurviving from the reſidue of the term; Lord 
Coke expreſsly obſerving, that if a man, poſſeſſed 
of a term of forty years in right of his wife, maketh 
a leaſe for twenty years, reſerving a rent, and die, 
the wife ſhall have the reſidue of the term,” Co. 
Litt. 46. b. Syms' caſe, Cro. Eliz. 33. Lofter's caſe, 
Cro, Eliz. 278. 


(4) * As the huſband may aſſign the wife's term, 
ſo he may the truſt of the wife's term, unleſs it be a 
truſt from himſelf (or to which he is party) for the 
wife's benefit ; he may alſo diſpoſe of the wite's mort- 
gage in fee, 8 Brander, 1 P. Wms. 458.) as 

well as her mortgage for a term; he may alſo aſſigu 
| her 
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alone, 1 Com. Dig. 576. 1 Roll. Ab. 347. 
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Chobe, her right (5). And ſo if the huſband re- 
1 Vern. 396. | 


cover it, as he may without joining his 
wife; for wherever the huſband is to have 
the thing alone, when recovered, there he 


need not join his wife; yet of things 


merely in action, belonging to the wife, 


| the ought to join in ſuit (c), and a cove- 


nant to pay it to the huſband is but a col- 
lateral ſecurity, and does not alter the 
nature of the debt, but it ſhall ſurvive 
to the wife (6). But it is a rule in all 
caſes, that where a man makes a ſettlement 
equivalent to the wife's portion, it ſhall 
be intended that he was to have the por- 
tion, though there was no agreement for 
that purpoſe (d); the wife ſhall not have 

| her 


her choſes in action, or a poſſibility to which ſhe is 
entitled, (ſee note (y) p. 313.) provided ſuch aſſignment 
be for a valuable conſideration ; but though he cannot 


. diſpoſe of her choſes in attion without a valuable con- 
ſideration, yet he may releaſe the wife's bond without 
receiving any part of the money,“ Bates v. Dandy, . 


2 Atk. 207. 


(0 In all actions real for the lands of the wife, the 


huſband and wife ought to join, Odill v. Tyrrell, 


r Bull. 21. So for rent due in right of the wife, 
1 Com. Dig. 575. 1 Roll's Ab. 347. But where the 


wife cannot have an action for the ſame cauſe, if ſhe 


ſurvive her huſband, the action ſhall be by the huſband 
(4) This 


7 
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her jointure and fortune both, but the 
law of this court will preſume a pro- 
i 


(ad) This appears to have been the opinion of Lord 
Cowper, in the caſe referred to, Blois v. Lady Here- 
ford. See alſo Cleland v. Cleland, Pre. Ch. 63. 
Meredith v. Wynn, Pre. Ch. 312. But in Salwey 
v. Salwey, Ambler, 692. it was held by the Lords 
Commiſſioners, that to exclude the wife from that 
which the law would give her, as ſurviving her 


huſband, there muſt be an expreſs or implied agree- 
ment, and that a ſettlement by the huſband on the 


wife is not alone ſufhcient for ſuch purpoſe; and ſo 
it had been held in Liſter v. Liſter, 2 Vern. 68. See 
Adams v. Cole, Forreſt. 168. and ante, p. 92. and 
caſes there referred to. | 


SECTION XXV. 


AND it is a common maxim (1), that 


(7) Blois v. 


ady Hereford, 
Vern. 502. 


(1) Co. Litt. 


a. Puff. 


he who has the precedency in time, bg. . 7. 1, 


has the advantage in right (e): not that 
„ time, 


(e) This rule holds good in reſpe& of equitable 
rights, as well as in reſpect of legal rights; per Lord 


Hardwicke, Clarke v. Abbott, Barnard. 460. ; and 


therefore, where the legal eſtate is ſtanding out, 
: equitable 
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time, conſidered barely in itſelf, can make 


any ſuch difference, but becauſe the whole 


power over a thing being ſecured to one 
perſon, this bars all others from obtaining 


a title to it afterwards. So in equity, 


where one party has no more equity than 


- Equitable incumbrances muſt be paid according to 


their priority in time, Symes & al. v. Symonds, 1 Bro. 
R. C. 66. E. of Briſtol & al. v. Hungerford, 2 Vern. 


524. Brace v. Ducheſs of Marlborough, 2 P. Wms. 
495. E. of Pomfret v. Lord Windſor, 2 Vez. 486. 


Wortley v. Birkhead, 2 Vez. 571. 3 Atk. 809. But the 
rule is only applicable to mere equities, Blake v. Hun- 
gerford, Pre. Ch. 159. If therefore a ſubſequent in- 


cumbrancer, in order to protect himſelf againſt meſne 


incumbrances, obtains a conveyance of the legal eſtate, 
equity will not deprive him of his legal advantage, un- 
leſs, at the time he lent his money, he had notice of the 


meſne incumbrance, or obtained the conveyance of the 


legal eſtate after decree; for though the ſecond or 
meſne incumbrance be prior to the ſubſequent incum- 
brance in point of time, yet it furniſnes a merely equal 


equity with the ſubſequent incumbrancer, who, having 


by greater diligence obtained the legal eſtate, ſhall be 
allowed to retain his advantage, Turner v. Richmond, 
2 Vern. 81. Hawkins v. Taylor, 2 Vern. 29. Mor- 
rett v. Paſke, 2 Atk. 52. Matthews v. Cartwright, 
2 Atk. 347. Belchier v. Renforth, 6 Bro. P. C. 28. 
Robinſon v. Daviſon, 1 Bro. Rep. 63. But if the ſe- 
cond or meſne incumbrancer has obtained a decree for 
an account, a ſubſequent incumbrancer cannot, by buy- 
ing in the firſt incumbrance, defeat the effect of ſuch 
decree, Wortley v. Birkhead, 3 Atk. 809. - : 
the 
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the other (/), the law muſt take place (a); 

and therefore, where it is voluntary con- 
veyance againſt voluntary conveyance, you 
muſt try it at law (g). And as a volun- 
_ tary conveyance cannot be revoked with- 
out a power of revocation (4), ſo the rea- 
ſon is the ſame where it is not purſued, 
becauſe the law has been liberal (g) in 
expounding powers of revocation fa- 
vourably (5), and where the law expounds 
a thing according to an equitable con- 
ſtruction, there is no reaſon for equity to 
extend it further ; for it is a law which 
a man puts upon himſelf as a guard 


(f) *© Suppofing a plaintiff to have a full title to 
the relief he prays, and the defendant can ſet up no 
defence in bar of that title, yet, if the defendant has 
an equal claim to the protection of a court of equity 
to defend his poſſeſſion, as the plaintiff has to the 
aſſiſtance of the eourt to aſſert his right, the court 
will not interpoſe on eicher fide,” Mr. Mitford's 
Treatiſe, p. 215. I ſhall have occaſion to conſider 
the application of this rule in B, 6. 4. 

Lord 


(g) In Zouch v. Woolſton, 2 Burr. 1 147. 


Mansfield held, that whatever is an equitable, ought 
to be deemed a legal execution of a power; and the 
reaſon is obvious, for powers were originally in 
their nature equitable, but by the ſtatute of uſes are 
transferred to common law.“ See Earl of Darlington v. 
Pulteney, 1 Cowp. 266. 


Vol. I. 


Y againſt 
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againſt ſurprize, and therefore ought to 
be performed in all neceſſary circum- 
(6) Thorne v.. ſtances (6). But if there appear other 


Newman, 


cited zCh. equitable conſiderations, it would be con- 


Bath v, Monta- venient to give relief where there is a 
gue, 3 Ch. Ca. 


10). defect in the execution of a power, and 
aan intention plain to do it (4), as well 
as toſupplya defect in a conveyance ; for 

it 


(h) © There is a diſtinction, however, between the 
non- execution of- a power and a defective execution 
of a power; for though the court will, under certain 
circumſtances, help the latter, it will never aid the 
former, becauſe ſo to do, would be repugnant to the 
nature of a power, which always leaves it to the free 
will and election of the party, to whom the power is 
given, to execute it or not; for which reaſon equity will 
not compel the execution of a power, or conſtrue the 
act as done, when there is no evidence of the inten- 
tion of the party to do it.“ Tollett v. Tollett, x 
2 P. Wms. 490. See alſo Powell on Powers, 157. 
The declaration of ſuch intent 1s however a ſufficient | 
ground for the interference of a court of equity, Mt « 
Arundel v. Philpot, 2 Vern. 69. A covenant ina Mt 
marriage-ſettlement, referring to a power, or to the 
eltate to which the power attaches, is, in reſpett of 
the conſideration, a ſufficient indication of an intent © 
to execute ſuch power, Fothergill v. Fothergill, z 1 
2 Freem. 256. Clifford v. Burlington, 2 Vern. 379. f 
Hollingſhead v. Hollingſhead, cited 2 P. Wms. 229. © 
See alſo Coventry v. Coventry, 2 P. Wms. 222. and it 
Francis's Maxims, Alford v. Alford, there cited, and | 
Sarth 
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it is a pro tanto part of the old domi- 


nion (7): as, 1ſt, Where there is a con- 
ſideration, either valuable or foreign; as 
for payment of debts, or proviſion for 
children (8), and no better on the other 
fide (7). 2dly, Where there is any fraud, 
or the party 1s guilty of any deceit or 
falfehood, by which the execution is pre- 
vented ; for he in the remainder ſhall not 
take advantage of his own wrong (9). 
gdly, Accident or an impoſſibility of com- 
plying with the circumſtances, ſince it 
would be unconſcionable in the remainder- 
man to take advantage of theſe, provided 
he does all he can ().. And ſo in other 
caſes of powers; as to make leaſes (10), 


equity 


Coup. 260. Sneed v. Sneed, Amb. 64. Wade v. Paget, 1 Bro. Rep. 363. 
(10) Pollard v. Lord Grenvil, 1 Ch. 
Rattle v. Popham, 2 Str. 992. reverſed by Lord Talbot C. Ses 


and Montague's caſe, 3 Ch. Ca. 89. 108. 122. 9g. 
Rep. 98. 1 Ch. Ca. 10. 
2 Burr, 2147. 


Sarth v. Blanfry, Gilb. Rep. 166. Vernon v. Vernon, 
Amb. 3. 


(7) J have already had occaſion to refer to the 
caſes in which courts of equity will ſupply any defect 
in the ſurrender of a copyhold eſtate, and as their inter- 
ference in caſes of a defective execution of a power pro- 
ceeds upon the ſame principle, it ſeems to follow, that 
it is bounded by the ſame conſiderations. 


(% In Bath and Montague's caſe, 3 Ch. Ca. 69. 93. 
. | | Y 2 | it 
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(7) Bath and 
Montague's 


. caſe, 3 Ch. Ca. 
86. 


E. of Coven- 
try's caſe, 
Francis's 
Maxims, 18. 
G:!b. Rep. 160. 
2 P. Wms. 222. 
1 Str. 596. 
(8) Smith v. 
Aſhton, x Ch. 
Ca. 264. 
Bath and Mon- 
tague's caſe, per 
Treby, 3 Ch. 
Ca. 89. 
Pollard v. 
Grenvil, 1 Ch. 
Ca. 10. 
Tollett v. Tol- 
lett, 2 P. Wms. 
490. 
Cotton v. 
Layer, 
2 P. Wms. 622. 
Harvey v. Har- 
vey, 1 Atk. 

63. 
of Darlington 
v. Pulteney, 


9) Bath 
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equity will relieve the deſective execution 
of them (/, where there is any fraud or 
accident, 


it is {aid by the two chief juſtices, that if the party 
appear to have intended to execute his power, and 
is prevented by death, equity ſhall interpoſe to ef- 
teftuate his intent, for it is an impediment by the 
att of God; and the caſe of Smith v. Aſhton, 1 Ch. 
Ca. 264. Finch's Rep. 273. is relied on as an au- 
thority to ſuch effett ; but this not being an original 
opinion of the learned Chief Juſtice's, but being 
founded on the caſe cited, it can be carried no farther 
than that caſe warrants ; and upon reference to the 
circumſtances of that caſe, it will be found to afford 
an authority rather againſt, than in ſupport of the no- 
tion, that where a man 1s only preparing to execute 
a power, and dies befoxe he does execute it, the pre- 
paratory ſteps amount to ſuch an execution as equity 
will make effeQual; for it is obſervable that the 
court, in Smith v. Aſhton, directed an iſſue to try 
whether the notes or inſtruQions for the will, from 
which the intent of the donee of the power was in- 
ferred, were part of his will; which ifſue would have 
deen unneceſſary, if the court could have relieved 
Upon the foot of preparatory meaſures only, The 
relief afforded in that caſe muſt therefore be referred 
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j to the reſult of the ifſue ; which was, that the notes 
„ or inſtructions were part of the will. See Coventry 8. 
1 Coventry, Francis's Maxims, p. 16. : 
bs | (% This muſt be underſtood of ſuch leaſes as are 
i i | not derived under powers limited in their nature to 
Mi a particular mode of execution ; for, ** in the con- 
1 ſtruction of powers originally in their nature legal, 
i hl | 2 | courts 

a : 
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accident, or a valuable conſideration (m). 


But there is a great difference between a 


defective execution of a power, and where 
the power was not executed at all (11); 
eſpecially if the power be general, it 1s 
not ſuch a hen upon the lands as ſhould 
affect a purchaſer, though it had been af- 
terwards executed (12). Nor has the court 
gone ſo far, as where a man has a power 
to raiſe, if he neglect to execute that 


courts of equity muſt follow the law, be the con- 


ſideration ever ſo meritorious : for inſtance, powers 
by tenant in tail to make leafes under the ſtatute, 
if not executed in the requiſite form, no conſideration, 
however meritorious, will avail. So with reſpect 
to powers under the civil liſt act, powers under par- 
ticular family entails, as the caſe of the Duke of 
Bolton, &c. equity can no more relieve from them 
than it can from defects in a common recovery. 


The prineiple upon which the rule of eonſtruction 


is founded in theſe caſes, is, that there is nothing to 
affect the conſcience of the remainder-man ;” per 


Lord Mansfield, Earl of Darlington v. Pulteney, 


Cowp. 267, 


(n) In the caſe of defective executions of powers, 
it is not neceſlary, in order to induce the interference 
of a court of equity, that the conſideration ſhould 
be ſtrictly valuable; but it is ſufficient that it be 
meritorious, that is, founded on ſome moral obligation. 
But, if there be no conſideration, equity will not inter- 


poſe, M Adam v. Logan, 3 Bro. Ch. Rep. 310, 
| power, 
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(11) Tollett v. 


Tollett, 


2 P. Wms. 499- 


(12) Elliott Ve 
Hele, 2 Vern. 


406. 2 Ch. Ca. 


29. 87. 


* 


- 4 Mot ag ety Wyn + — 6 


BM 


(13) LaT ls v. 
Lord Cornwal- 
lis, 2 Vein, 


465. 
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power, to do it for him (u), although it 


might be reaſonable enough, and agreeable 
to equity in favour of creditors (13). 


(n) As to what ſhall be deemed the execution of a 
power of appointment by will, the rule is laid down in 
Sir Edward Clare's Caſe, 6 Rep. 17. that where one 
has a power to appoint by will, and makes a will, 
but without any reference to the power, the appoint- 
ment ſhall have no effect unleſs the will would other- 
wiſe have no operation, ſee alſo Buckland v. Barton, 
2 H. Bla. Rep. 139. But though equity will not, even 
in favour of creditors, execute a power which the party 
himſelf has omitted to execute, yet if a general power 
be executed in favour of a volunteer, though a child, it 
ſeems agreed by all the caſes, that the money ſhall be 
aſſets for the benefit of creditors, Thompſon v. Towne, 
2 Vern. 319. Hinton v. Toye, 1 Atk. 455. Lord 
Townſend v. Wyndham, 2 Vez. 1. Pack v. Bathurſt, 
3 Atk. 269. Troughton v. Troughton, 3 Atk. 656. 
Nor can a power be ſo framed as to protect an appoint- 
ment under it, from payment of the debts of the ap- 
pointee, Alexander v. Alexender, 2 Vez, 640. See 
Powell on Powers, 375 a. | 


SECTION XXVI. 


ND it often falls out, that even not 

to keep one's promiſe ſhall be juſt; 

for all muſt be referred to the fundamental 
rules 
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rules of juſtice (1): as, 1ſt, That no man be 
wronged; and, 2dly, That the public good 
be as far as poſſible promoted. Hence, 
if the agreement is extremely unreaſonable 
and iniquitous, equity will not carry it 
into execution (o); as where the daughter 
and her huſband would have more than 
the father intended, and would have left 
the mother and two daughters unprefer- 
red (2). But although a written agree- 
ment, being unreaſonable, the court will 
not carry it into execution ; yet they will 
decree, that it be delivered to the perſon 
for whoſe benefit it was deſigned (3), that 
he may have an opportunity to make the 
moſt of it ata trial at law (p). 


(e) It is a maxim in equity, that he who hath 
committed iniquity ſhall not have equity, Francis's 
Maxims, max, 2. It is therefore — that agree- 
ments, to be enforced in equity, ſnould be conſiſtent 
with the principles of equal juſtice and good conſcience. 
See Buxton v. Liſter, 3 Atk. 386. Young v. Clerk, 


Pre. Ch. 538. Philips v. D. of Bucks, 1 Vern. 227. 


Savage v. Taylor, Forreſt. 234. Shirley v. Stratton, 
1 Bro. Rep. 440, Barnardiſton v. Lingood, Barnard, 


341. 
(p) Where a demand is founded on a forged or groſsly 


fraudulent inſtrument, courts of equity will direct the 
inſtrument to be depoſited with one of its officers ; and 


3 


that 
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(1) Puff. B. g. 
e. 5. ſ. 9. 
Cicero de Offi- 
ciis, lid. 1. 

c. 10. 


(2) Anon, 
2 Ch. Ca. 17. 


(3) Squire v. 
Baker, 27 Feb. 
1726. 

5 Vin, Ab. 349. 


pl. 12. 


Ground: and 


Rud. of Law and Equity, p. 76. 
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that the party * under it bring his action within 
a limited time, or, on failure, that the inſtrument be 
cancelled, Biſhop of Wincheſter v. Fournier, 2 Vez. 


SECTION XXVII. 


Gro. ib. a. e 5. Laſtly, THE court will not encourage 
the laches and indolence of 

the parties, but will preſume (q), after 

great length of time, ſome compoſition or 

releale 


(9) The numberleſs inconveniencies which would 
reſult from perſons being allowed to conteſt or ſet 
up demands at any diſtance of time, have induced the 
legiſlature to preſcribe the time within which certain 
Tights muſt be purſued ; and in ſuch inſtances length 
of time operates as a bar; but there are many caſes 
to which the proviſions of the legiſlature do not ex- 
tend, but to which the principle of ſuch proviſions 
ſtrongly applies. In ſuch caſes length of time is not 
allowed to operate as a bar, but merely as furniſhing. 
evidence, either of the right having been conferred, 
or the demand having been ſatisfied, though the par- 
ticular inſtrument, under which the right was derived, 
or the evidence to ſhew that the demand was ex- 
tinguiſhed, be loſt. Upon this ground courts of Jaw 
have thought that a jury ought to — any thing 


to 
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releaſe to have been made (1); ſince it 
would be too hard to force a man to keep 
his 


Sherman v. Sherman, 2 Vern. 2756. Bridges v. Mitchell, Gilb. Rep. 
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(1) Southcote 
v. Southcote, 

1 Ch. Rep. 58. 
Bonningtou v. 
Waithall, 

2 Ch. Rep. 114. 


224. Weſtern v. 


Cartwright, Sel. Ca. Ch. 34. Sturt v. Meliliſh, 2 Atk. 610. Comber's caſe, 2 P.Wms. 


766. Macdowell v. Halfpenny, 2 Vern. 484. 


to ben a length of poſſeſſion, Eldridge v. Knott, 
Cowp. 214. And a grant or charter from the crown, 
which ought to be matter of record, may, under cer- 
tain circumſtances, be preſumed, though within time of 
legal memory; the Mayor of Kingſton, &c. v. Hor- 


ner, Cowp. 102. So may an actual ouſter of a tenant 


in common be preſumed from the adverſe poſſeſſion of 
his companion, for any confiderable length of time, 
as forty years, Fiſher v. Proſſer, Cowp. 217. And as 
courts of law will leave it to the jury to preſume from 
length of time the means by which a right can be ſup- 
ported, fo will they, under certain circumſtances, 
leave it to the jury to preſume, from length of time, 
the extinguiſhment of a right ; as where intereſt has 
not been paid on a bond for twenty years, or even for 
eighteen years, a jury may preſume the bond to be 
ſatisfied. See. Rex v. Stephens, 1 Burr. 433. Put 
though courts of law wilk conſider length of time, 
matter of evidence from which a jury may draw their 


inferences, either in ſupport or in deſtruction of a 


right; yet courts of equity have in ſome caſes found 
it neceſſary to interpoſe, Powell v. Godſall, Rep. 
Temp. Finch, 77. originally, perhaps, from courts 
of law not giving to length of time, where it did not 
operate as a bar, the weight to which they now con- 
ceive it to be entitled. Where a perſon has been in 


poſſeſſion for a great length of time without interrup- 


tion, equity will preſume or ſupply all thoſe circum- 
ſtances, 
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his evidence by him for ever; and there- 
fore a legacy ſhall be preſumed to be paid 


after 


ſtances, or formal ceremonies, which the law deems _ 
neceſſary to the operation of the original conveyance ; 
as livery, ſurrender, &c. Knight v. Adamſon, 2 Freem. 


106. and will not allow ſuch poſſeſſion to be diſturbed, 


Lyford v. Coward, i Vern. 195. Or where a common 
has been incloſed for thirty years, equity will pre- 
ſume the incloſure to have been with the conſent of 
all perſons intereſted, and will not allow it to be 
thrown open, Silway v. Compton, 1 Vern. 32. So where 
rent has been paid for twenty years, equity will pre- 
ſume a grant, Steward v. Bridger, 2Vern. 516. Where 
a legatee has been abroad for many years his death 
may be preſumed, Dixon v. Dixon, 3 Bro. 516. Equi- 
ty will alſo preſume an agreement to be abandoned or 
diſcharged, if not inſiſted on during any length of time, 
Powell v. Hankey, 2 P. Wms. 82. Orby v. Trigg, 
9 Mod. 2. See Hervy v. Dinwoody, 4 Bro. Rep. 257. 
in which the principle and authorities upon the ſub- 


ject are very fully conſidered. 


But though courts of equity will interpoſe, in order 


ph prevent thoſe miſchiefs which would probably reſult 


from perſons being allowed, at any diſtance of time, 
to diſturb the poſſeſſion of another, or to bring for- 
ward ſtale demands; yet, as its interference in ſuch 
eaſes proceeds upon principles of conſcience, it will 
not encourage, nor in any manner protect, the abuſe 
of confidence; and therefore no length of time ſhall 
bar a fraud, Cottrel v. Purchaſe, Forreſt, 61. unleſs 
it appears that the circumſtances of fraud imputed were 
known to the party, and that with ſuch knowledge he 


had laid by a conſiderable time; in which caſe length 
of 
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after great length of time; as where the 
teſtator has been dead forty years (7). So 
when a contract has lain dormant many 
years, there ſhall be no ſpecific perform- 
ance (2). But ſpecial circumſtances may 
alter the caſe; as if there are articles upon 
marriage to purchaſe lands, and to ſettle 


of time may be objected, as otherwiſe the mere impu- 
tation of fraud might operate a fraud, as the evidence 
might be loſt by which the imputation might have been 


repelled, ſee Shelly v. Brewſter, Rolls. T. 1795. Weſton 


v. Cartwright, Sel. Ca. Ch. 34. Nor affect a truſt, 


March, 129. Parker v. Aſh, 1Vern. 256. Ld. Kinſland 


v. Ld. Tyrconnel, 1Vin. Ab. 186. pl. 10. nor exclude 
the taxation of an attorney's bill for coſts, &c. Walm- 
ſley v. Booth, 2 Atk. 25. Newman v. Payne, 2 Vez. 
Jun. 202. 


(r) Though length of time will not bar a legacy, 
becauſe 1t may have been kept back on account of all 
the debts not being paid, yet it ſeems clear that it will 
raiſe a preſumption of its having been paid: which 
preſumption, unleſs repelled by evidence of particular 
circumſtances, will be conclufive, Parker v. Aſh, 1 
Vern, 256. Jones v. Turberville, MS. 20 Nov. 1792. 
Higgins v Crawford, 2 Vez. Jun. 571. But if the 
legatee alledge that he knew not of his right, it ſhould 
ſeem that the preſumption could not be raiſed. See 
Ord v. Smith, Sel. Ca. Ch. 11. Nor does the caſe of 
Fotherby v. Hartridge, 2 Vern. 21., to which our au- 


thor probably refers, afford an authority to the con- 


trary ; for that caſe was involved in many eireumſtan- 
ces, and it was particularly alledged, that the legatee 
had received more than the amount of her legacy. 


them 


33t 


(2) Wingfield 
v. Whaley, 
5Vin. Ab. 534+ 
pl. 38. 


(3) Hales v. 
Hales, 

1 Ch. Rep. 
pl. 56. (6). 
(J) Coles v. 
Emmerion, 

1 Ch, Rep. 42. 
Carpenter v. 
Tucrer, 

1 Ch. Rep. 42. 
Geoffey v. 
Thorn, 
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them within three years, theſe ſhall not 
be waved by length of time, if the cove- 


nantor has been in trade, and could not 


conveniently ſpare money. And although 
a ſleeping mortgage (3) or bond (4) ſhall 
be preſumed to be. diſcharged, and not 


ſubſiſting, if nothing appears to the con- 


trary, as by payment of intereſt, or a de- 
mand made, or the like (c); yet a will has 
been 


Ch. Rep. 47. 6 Mod. 22. Humphreys v. Humphreys, 3 P. Was. 395. Gratwick v. 


Simplon, 2 Ak. 144. Wood's Inst. 599, 


] From the caſe referred to it appears, that where 
the mortgagor has been allowed to continue in poſſeſ- 
tion, the mortgage ſhall, after a length of time, be 
preſumed to have been diſcharged, unleſs cixcumſtances 
can be ſhewn ſufficiently firong to repel ſuch preſump- 
tion; as payment of intereſt, or a demand and pro- 


miſe to pay, &c. And as equity will raiſe this pre- 


tumption in favour of a mortgagor in poſſeſſion, a for- 
tiori, ought it to be preſumed that the mortgagor has 
conveyed or deſerted his equity of redemption, where 
the mortgagee appears to have been in polleflion for a 


great length of time, twenty years or upwards, no in- 


tereſt having been paid, nor any other circumſtance 
appearing, from which it can be inferred, that the 
mortgage is {till ſubject to redemption ? The rule of 
equity, therefore, 1s, that the equity of redemption 
{hall be preſumed to be deſerted by the mortgagor, al- 


ter twenty years forteiture, and poſſeſſion taken by the 


mortgagee, no intereſt having been paid in the mean 


time, unleſs the mortgagor be capable of producing 


circumſtances 
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been ſet aſide after forty years poſſeſſion 
under it (7), and even in prejudice of a 
purchaſer, 


eircumſtances to account for his neglect; ſuch as im- 
priſonment, infancy, coverture, or by having been be- 
yond ſea, and not having abſconded. Blewett v. Tho- 


mas, 2Vez. Jun. 669. St. John v. Turner, 2Vern. 418. 


I ſhall have occaſion to diſcuſs this ſubject more par- 
ticularly in B. 3. c. 1. ſ. 6. and therefore beg for the 
preſent to refer to Mr. Powell's Treatiſe on Mortgages, 
p. 135, 136. where the caſes are brought together, 
and the diſtinctions very accurately taken. With re- 
ſpe to demands founded on bonds of an old date, as 
twenty years, payment will be preſumed, Humphreys 


I Humphreys, 3 P. Wms. 396. Gatwick v. Simpſon, 


2 Atk. 144. But this preſumption of payment may, 


like every other mere preſumption, be encountered by 


evidence to repel it ; as if intereſt be proved to have 
been paid within the time conceived to furniſh the 
preſumption, Lord Barrington v. Searle, 8 Mod. 258. 
2 Ld. Raym. 1370. 3 Bro. P. C. 535. Sce alſo Tur- 
ner v. Criſp, cited 2 Str. 827. But if no evidence be 
| adduced to repel the preſumption of payment ariſing 
from the lapſe of time, a bond of twenty years old 
ſhall be preſumed to have been ſatisfied, though it ft1}} 
remain in the hands of the obligee, Wood's Inſt. 55. 


(7) The caſe referred to is certainly not reconcile- 
able with Winchcomb v. Ilale, 1 Ch. Rep. 22. in 
which it was held, that after twenty years and two pur- 
chaſes, it was not proper for the court to examine whe- 
ther the deviſor was non-compos or not; neither is 


ſuch deciſion conſiflent with the rule, that equity will 


0. 
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purchaſer, upon account of the inſanity 
dae v. of the deviſor (5). 


Perſnall, 


Feb. 1726. 8 Vin. Ab. pl. 1g. ä 

not interpoſe, againſt a purchaſer for valuable conſi- 
deration, without notice of the objection imputed to 
his title. 
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CHAP. . 


What a ſu ficient conſideration to make an agreement 
binding. ( 


SECTION I. 


E T us now inquire what ſhall be 
deemed a ſufficient conſideration to 
make a pact or covenant valid (2); for 

although 


(a) * A conſideration of ſome ſort or other is ſo 
abſolutely neceſſary to the forming of a contract, that 
a nudum pactum, or agreement to pay any thing on 
one ſide, without any compenſation on the other, is 
actually void in law, and a man cannot be compelled 
to perform it,” 2 Bla. Com. 445. This definition of 
nudum pattum raiſes two queſtions : firſt, Whether 
every verbal agreement, without conſideration, is nu- 
dum pactum ? and ſecondly, Whether any agreement 
can, for want of conſideration, be nudum padtum, if 
ſuch agreement be reduced into writing? The civil 
law 1s ſo generally referred to in the diſcuſſion of this 
ſubject, that it may be material to take a curſory view 
of the different means by which a legal obligation was 
created by that law, in order to ſhew, that, though 
we have borrowed the phraſe nudum pactum from the 
civil law, and the rule which decides upon the nullity 

of its effect, yet that the common law has not in any 
degree been influenced by the notions of the civil law, 
in defining what conſtitutes nudum pactum. 


- By 
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although in donations, and ſuch like con- 
tracts, where there is no apparent con- 
ſideration, 


Buy the civil law obligations were created, either ex 


eontractu, aut quaſi ex contraftu, aut maleficio, aut 


quaſi ex maleficio; obligations induced ex contratu, 
which are alone nebeffary to our preſent inveſtigation, 
„ contrahuntur, aut re, aut verbis, aut literis, aut con- 
ſenſu,” Inſt. lib, 3. tit. 14. Obligations re interveni- 
ente were contracted by the intervention or delivery of 
the thing itſelf by one party, to the reſtitution of which, 
or of ſomething equivalent in kind, the other party 
was obliged, Inſt. lib. 3. tit. 15. Obligations created 
by words were termed ſtipulations, Inſt. lib. 3. tit. 16. 
The agreement or promiſe was authenticated, con- 
firmed, and ratified, by anſwers given by the party 
promiſing to certain queſtions ; and it derived its force 
and validity from the ſolemnity of its form, which 
was preſcribed for the purpoſe of diſtinguiſhing the 
well-weighed and deliberate promiſe or agreement 
from the looſe and ineonſiderate. The queſtion refer- 
red to the nature of the undertaking ; as dare ſpondes ? 


ſpondeo - facere ſpondes aut facies ? —ftacitam—promit- 


tis? promitto—8&c. In no part of the ſolemnity does 
the conſideration of the promiſe or agreement appear 
to have been adverted to, the civil law recognizing the 
right of a man to bind himſelf without any conſidera- 


tion, and merely interpoſing certain forms, in order 


to guard againſt ſurpriſe, and to evidence the terms 
and extent of the promiſe or undertaking. I am aware 
that the civilians are ſtated to have held, that every 
contratt implied a reciprocity or exchange, what the 
Greeks termed owamMmayus, the civilians, permutatio, - 


the 
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ſideration, the bare pleaſure of doing good 
to others ſtands in the place of a cauſe 
on 


the authority of Gravina in ſupport of this propoſition, 
and has in a note ſtated the paſſage on which he relies: 
In omnibus contractibus, five nominatis, five inno- 
minatis, permutatio continetur.” Gravin. lib. 2. f. 12. 
The paſſage, however, when examined, will be found 
| materially qualified: it runs thus, —“ In contractibus, 
fere omnibus, five, &c,” But though Gravina fails 
Sir Wm. Blackſtone; Connanus, a highly reſpectable 
authority, appears to furniſh conſiderable ſtrength to 
his opinion. His reaſoning has, however, been very 
cloſely attacked and confuted by Grotius, lib. 2. c. 11, 
ſ. 1. and by Vinnius, 596. 4to ed. who thus expreſſes 
his opinion: © Nos vero hoc certo tenebimus ſub- 
ſtantiam contractus non in eo conſiſtere ut ultro ei- 
troque obliget, ſed non minus proprie ſi unus tantum 
alteri quam ſi invicem contrahentes inter ſe ex conven- 
tione obligentur, contractam diei obligationem, et 
negotium ipſum appellari et eſſe contractum.“ And in 
another paſſage the ſame learned civilian obſerves, 
Illud tamen addendum ſummo adhuc jure ex ſtipu- 
latione fine cauſa naſci actionem ſed ineffieacem eam 
reddi oppoſità doli mali exceptione, 611. And, in- 
deed, the reaſon of introducing the forms of ſtipula- 
tion of itſelf abundantly proves that the conſideration 
or motive of the agreement was not regarded: -** Sti- 
pulationis introducendæ ratio hc una fuit ut diſcerni 
poſſet an promiſſio temere effuſa an vero conſulto con- 
cepta eſſet.—Stipulatio namque ei forma modoque- 
concepta non niſi meditate perficitur et plane diſtingui- 
tur a nudo pacto a quo ſrpe conſenſus leviter inter- 
ponitur; qua ratione quamvis alias honeſtum fit pacta 
anl.. 55 ſervari 
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on the part of the perſon who receives 


the benefit, and gives nothing (5); yet 
there 


ſervari ex nudo pacto actionem dari jus civile prohibuit 
ne homines facile verbis caperentur et ut litium quz 
inde exoriri pofſent occaſio tolleretur, Perezii Prælec- 
tiones, 2. p. 71. That the object of the forms preſcribed 


was to give to verbal promiſes a binding and legal 


force, appears alſo from Vinnius : “ Nimirum leges 


Romanz ex nuda conventione neminem obligari volue- 


runt ne qualecumque promiſſum et ſermo ſæpe incon- 
ſultus magis quam a voluntate proficiſcens neceſſitate 
juris promittentem illigaret et litium quoque, ut opinor, 


præcidendarum cauſi.—Sed excogitata eſt conventio 


certo modo et forma concipienda celebrandaque quam 
deliberati animi certum ſignum eſſe voluerunt et ex 
qua certo jure actio competeret quam conventionem 
ſtipulationem dixerunt.” *© Stipulationis vinculo cæ- 
teræ quoque conventiones et obligationes firmantur quod 
videre eſt tum in paQtionibus nudis que per ſe jure 


civil: infirme ſint ad producendam ationem, ſtipula- 


tione muniendæ ſunt,” Vinnius, 611, Whence it 
appears, that verbal promiſes, which did not take 
effect by the intervention or delivery of the thing, or, 
ex conſenſu, which ſpecies of contracts will be pre- 
{ently confidered, were nuda patta ex quibus non 
oritur actio, until confirmed verbis præſcriptis ſolem- 
nibus, when they became legally binding, and ſuffi- 


ciently ſtrong to ſuſtain an action, whatever might 


have been the original motive, inducement, or con- 
fideration, which led to ſuch verbal pact or agreement. 
The written acknowledgment of a loan or debt was 
the obligatio literarum ; but a written acknowledg- 
ment of a debt was not in all caſes ſufficient to in- 

duce 
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there is a difference between a gift per- 
fected and executed OE livery in the liſe- 


time 


duce a complete or even preſumptive obligation. Sci- 
endum eſt non cujuſlibet chirographi aut cautionis 
hanc vim eſſe ut confitentem obliget, ſunt enim quæ- 
dam cautiones et confeſſiones debiti plane inutiles ; 
quales ſunt quz cauſam debendi non continent quas 
indiſcretas vocant, cum ſcilicet quis confeſſus eſt ſe 
debere nulla nominatim expreſſà cauſa propter quam 


debeatur.Cæteræ, quæ certam debendi cauſam con- 


tinent, utiles quidam ſunt, ſed non omnium una eſt 
vis idemque effe&us.—Etenim harum quædam ad 
probationem tantum et fidem re1 geſtæ valent, ad ob- 
ligationem nunquam; quædam vim habent obliga- 
tionis, nunquam probationis ſolius: ad ſolam proba- 
tionem valent confeſſiones debiti omnes quæ non ſunt 


de pecunia mutuà, Vinnius, 664. From this paſſage 


it appears, that no conſideration being ſtated, might 
be fatal to even a written acknowledgment; and from 
the following paſſage it appears, that where a conſi- 
deration was ſtated, it might in all caſes be conteſted 
within a certain time (two years); and in the caſe 
of a loan, the lender might be put upon proving it by 
the exception de non numeratà pecunia. Quia 
tamen iniquum foret ut is qui nihil accepit, quaſi ac- 
cepiſſet, ex cautione teneretur, optimo jure obtinuit, 
ut de pecunia non numerata intra certum tempus 
excipere liceret,” Perezii Prælectiones, in lib. 4. 


ti. 30. Cod. de non numerata pecunia. But this 


exception, de non numerata pecunia, applied only 
to the caſe of loans. Si quis ſe debere ſcripſerit ex 
alla cauſa ut emptionis, locationis, et id genus non 


utitur exceptione non numerati pecunia in quibus 
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time of the parties, and a bare promiſe 
to give, or a gift imperfect and executory. 
And 


ſive ſcriptura fit publica (quæ plenam fidem facit) 


five privata qua quis fateatur quidem a ſe profectam 


ſed neget pecuniam eſſe numeratam ſtandum eſt tamen 
ſcripturæ donec apertiſſimis argumentis rem aliter elle 
geſtam probet.” Effectus hujus exceptionis (de non 
numerata pecunia) hic eſt quod rejiciet onus probandi 
in adverſarium ita ut donec probaverit numerationem 


a ſe factam non cogatur ad ſolutionem debitor, 


Perez. ubi. ſup. The fourth mode by which an obli- 
gation could, by the civil law, be created ex con- 
tractu, was ex conſenſu; which was ſo called becauſe 
nothing was requiſite to its perfection but the conſent 
of the parties, nihil præter conſenſum habentes he 
obligationes conſenſuales vocantur:“ whereas to other 
contracts it has been ſhewn, that the intervention or 
delivery of the thing, or certain formal words, or a 
written inſtrument, were neceſſary, Of this ſpecies 
of contract were emptio, venditio, locatio, conductio, 
ſocietas et mandatum, which were nominate contracts. 
From this view of the different modes by which an 


obligation could be created by the civil law, it appears, 


that without any conſideration a verbal agreement or 
promiſe might, in reſpect of certain preſcribed ſolem- 
nities, acquire a binding force and legal validity; and 
further, that for want of a conſideration, a written 
acknowledgment of a debt might be avoided; and 
that though a conſideration was alledged in writing, it 


might be denied. If then it be aſked, What was 


nudum pactum by the civil law, I ſhould ſubmit, that 
from the above obſervations it appears to have been 
an undertaking to give or to do ſome particular thing 

| Ee, or 
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And even ſince the ſtatute of 3 and 4 
Ann. cap. 7. a note 1s but evidence of a 
con- 


or act, which neque verbis præſeriptis ſolemnibus 
veſtitum fit, neque facto aut datione rei tranfiit in 
contractum innominatum. See Erſkine's Inſt. 456. 
Grotius, lib. 2. c. 11. f. 1. nota Gronovii, (1). 


Having referred to the different authorities whence 
the rule of the civil law, reſpecting nudum pactum, 


may be collected, I ſhall now proceed to confider | 


whether every verbal agreement, not founded on ſome 
conſideration, 1s abſolutely void or nudum pattum by 
the common law. To the validity of ſome verbal 
agreements, the civil law required certain ſolemnities 
by which they were authenticated and confirmed ; 
but our law having no preſcribed forms correſpondent 
or analogous to thoſe ſolemnities, conſiders verbal 
agreements, unleſs ſanctioned or induced by ſome 
conſideration expreſs or implied, as abſolutely void, 
or nuda pacta, Plowden, 308. b. Dyer, 336. b But 
as a merely naked promife induces a moral obligation 
on the part of him making it, (ſee Erſkine's Inſt. 457.) 
our law may be ſaid to be defective in not enforcing 
it. See Doctor and Student, Dial. 2. c. 24. Pothier Traite 
des Obligations, partie 1. c. 1. 1. r. art. 1. ſ. 2. Sir 
Wm. Jones's Law of  Bailment, 56, 57. The reaſon 


aſſigned by Plowden, that words are frequently ſpoken 


| Without much conſideration, is certainly not conclu- 
five ; for if, by a voluntary deliberate promiſe, an ex- 
pectation is raiſed, it ſeems more favourable to good 
conſcience to enforce the promiſe, than to diſappoint the 


expectation. Nor do I think the reaſon affigned by 


Grotius, lib, 2. e. 11. ſ. 3. that it is one of the inſtances 
in 
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conſideration, which it was not before (c), 


and turns the proof on the defendant the 
| drawer, 


in which obligatio fit in nobis et nullum jus in alio, an 
anſwer to this objection; for though I agree, that every 
moral obligation does not confer a legal right, yet 
where the queſtion is, Whether a moral obligation, 
tounded on an expreſs though verbal promiſe, ought not 
in policy to confer a legal right? the rule, Fides ſer- 
vanda ſeems applicable, which it is not in thoſe in- 
ſtances to which Grotius refers. It is unneceſſary to 
purſue this point further; for whatever objections 
may be urged againſt the rule, it ſeems now to be firmly 
ellabliſhed, that at law, a conſideration of ſome ſort 
or other is abſolutely neceſſary to the legal validity 
of a verbal agreement: I ſhall therefore proceed to con- 
ſider, Whether an agreement, reduced into writing, can 
for want of conſideration be deemed nudum pactum ? 
The queſtion was very much diſcuſſed by Mr. Juſtice 
Wilmot, in the caſe of Pillans v. Van Mierop, 3 Burr. 
1670. The learned judge, on that occaſion, ad- 
mitted, that there was no radical defect in a con- 
tract tor want of conſideration, and that the policy 
of the civil law, in preſcribing certain forms, was 
merely to guard againſt ſurprize, and that the agree- 


ment being reduced into writing, is a ſufficient cau- 


tion againſt ſurprize; but declined giving his opi- 
nion, whether an agreement is always good when re- 
duced into writing, ſee Rann v. Hughes, 7 Term 
Rep 350. in a note. That the civil law did not conſi- 
der the circumſtance of the agreement being reduced 


into writing equivalent to the verba ſolemnia, or ſtipu- 


lation, has been already ſhewn. If, however, an agree- 
ment 
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drawer, that there was no conſideration. 
But the acceptor and indorſor of a bill of 
exchange 


ment be evidenced by bond or other inſtrument under 
ſeal, it would certainly be ſeriouſly miſchievous to al- 
low its confideration to be diſputed, the common law 
not having pointed out any other means by which an 
agreement can be more ſolemnly authenticated. Every 
deed, therefore, in itſelf imports a conſideration, though 
it be only the will of the maker, and therefore ſhall 
never be ſaid to be nudum pattum, Plow. 308. Burr. 

| Rep. 1637. But writings of a leſs ſolemn nature, though 
in ſome caſes ſufficient to evidence the intent and agree- 
ment of the parties, are not in all caſes allowed as con- 
cluſive evidence of a ſufficient conſideration to ſupport 
the agreement. Sir Wm. Blackſtone obſerves, that 
every bond, from the ſolemnity of the inſtrument, 
and every note, from the ſubſcription of the drawer, 
carries with it an internal evidence of a good conſidera- 
tion: courts of juſtice will therefore ſupport them 
both, as againſt the contractor himſelf, but not to the 
prejudice of creditors, or ſtrangers to the contract,“ 
2 Bla, Com. 446. The acknowledged learning and 
general accuracy of the learned commentator give him 
a peculiar claim to reſpe& ; and I cannot but regret 
the neceſſity of occaſionally pointing out thoſe errors 
to which his great and comprehenſive work mult ne- 
eeſſarily be ſubject; but in the foregoing paſſage he 
ſeems to have laid himſelf particularly open to obſer- 
vation. He inſtances a promiſſory note as an excep- 
tion to the general rule, which deems contracts with- 
out conſideration nuda pacta, and refers the excep- 
tion to the written proof furniſhed by the note. A 
promiſſory note agreeable to the cuſtom of merchants, 
2 N 18 
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exchange are bound to pay without a 
conſideration, becaule in commerce we.are 
governed 


is by 3 & 4 Anne, e. g. made negotiable at law; and 
actions may, by the proviſions of that ſtatute, be main- 
tained upon it as upon foreign or inland bills of ex- 
change ; and the want of conſideration certainly can- 
not be averred by the maker of the note, if the action 
be brought by an indorſee ; but if the action be brought 
by the payee, or the note be not within the cuſtom of 
merchants, Pearſon v. Garrett, 4 Mod. 242, the want 
of conſideration is a bar to the plaintiff's recovering up- 
on it, Jefferies v. Auſtin, 1 Stra. 674. Snelling v. 
Briggs, at Reading, 1741. Bull. Ni. Pri. 274. See 
alſo Gilbert's Lex Pretoria, p. 208, 289. and Bayley's 
Pills of Exchange, 69. 


From this diſtinction it appears, that the law does 
not give to promiſſory notes and bills of exchange the 
above effect, in reſpect of the undertaking being evi- 
denced by writing; but in order to ſtrengthen and 
facilitate that commercial intercourſe which is car- 
ried on through the medium of ſuch ſecurities, If, 
therefore, the exception to the general rule, which 
requires a conſideration as eſſential to the legal va- 
lidity of a contract, be bounded by the reaſons which 
govern the above inſtances, it will tollow, that a con- 
fideration is by our law neceſiary to an agreement, 
though evidenced by writing, unleſs the writing, from 


its being of the higheſt ſolemnity, import a confidera- 


tion, or unleſs it be negotiable at law, and the intereſts 
ot third perſons are involved in its efficacy. It remains 
laſtly to conſider what conſideration will- be ſufficient 


to ſuſtain an agreement. A conſideration, upon which 


an 
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governed by the law of nations, as they 
are in other countries, and that law is ſo 
| 0 


an aCumpſit ſhall be founded, muſt be for the benefit 
of the defendant, or to the trouble or prejudice of the 
plaintiffs, 1 Comyns's Dig. 149. Conſiderations are 
either executed or executory : a conſideration executed 
will not ſupport a ſubſequent promiſe, unleſs the act 
was done at the requeſt of the party promiſing, Dyer, 
272. 1 Roll's Ab. 11. p. 3. 3 Salk. 96. Lampleigh v. 
Brathwaite, Hob. 105. Boſden v. Thynn, Cro. Jac. 
18> Hayes v. Warren, 2 Barnard. 141. Pillans v. Van 
Mierop, 3 Burr. 1671. ; or unleſs the party promiſing 
was under a moral obligation to do the att himſelf, or to 
procure it to be done, Church v. Church, cited in Hunt 
v. Wotton, T. Raym. 259. Anon. cited in Marſh v. 
Rainsford, 2 Leon. III. Turner v. Watſon, Tr. 
7 Geo. 3. Buller, Ni. Pri. 147. Trueman v. Fenton, 
Cowp. 544. 2 Bla, Com. 445. The conſideration of 
the contract mult be legal; it muſt induce a legal obli- 
gation. If, therefore, the conſideration of any agree- 
ment be ſome act which the law prohibits, Martin v. 
Blithman, Yelv. 197. or which is againſt the diftates of 
morality, or offenſive to decency, or prejudicial to 
the public intereſts, ſuch agreement will be void: ſo 
if the conſideration be the forbearance from ſome aft 
which the law enjoins, or which good © conſcience 
dictates, or public policy requires to be done. A con- 
ſideration is either expreſs or implied: an expreſs con- 
fideration is, where the motive or inducement of the 
parties to the contract is diſtinctly declared by the 


terms of the contract: a conſideration is implied, 


where an act is done or forborne at the requeſt of 
another, without : an expreſs ſtipulation ; in which caſe 
| the 
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for the encouragement of trade (d): and 
the reaſon of this caution in the law, not 
| to 


the law preſumes an adequate compenſation for the 


act or forbearance to have been the inducement of the 
one party, and the undertaking of the other. 


(b) The will of the donor will be ſufficient to ſup- 
port a gift, as againſt himſelf; for in ſuch a caſe, 
ſtet pro ratione voluntas; but as againſt creditors or 
purchaſers, that reaſon will not always prevail. See 
c. 4. {. 12, 13. See alſo Jones v. Powell, r Eq. Ca. 
Ab. 84. Lechmore v. E. of Carlifle, 3 P. Wms. 222. 
Lady Cox's caſe, 3 P. Wms. 339. Cray v. Rook, For- 
reſt. 153. 


c) Though before the ſtatute 3 & 4 Anne, c. g. an 
action was held not to lie on a promiſſory note, as 
within the cuſtom of merchants, Clark v. Martin, 


1 Salk. 129, 2 Ld. Raym. 757. Potter v. Pearſon, 


2 Ld. Raym. 759. ; yet a note was held to be good 
evidence of a debt, Meredith v. Chute, 2 Ld. Raym. 
760. The effect of the ſtatute, therefore, is not in 
making the note evidence of a debt, but in rendering 
it concluſive evidence between the maker of it and 
third perſons acquiring it by indorſement, though as 
between the original parties the conſideration is ſtill 
open to diſcuſſion, Brown v. Marſh, Gilb. Eq. Rep. 


I54- 


(ad) *The true reaſon why the acceptance of a bill 
of exchange ſhall bind, is not on account of the ac- 
ceptor's having, or being ſuppoſed to have, effects in 
hand; but for the convenience of trade and commerce, 

fides 
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to enforce a naked agreement, was not 

| becauſe ſerious promiſes do not of them- 
ſelves bind in the law of nature (e), but 
that the ceremony of ſolemn forms might 
put men upon conſideration, as alſo to | 
prevent a multiplicity of ſuits (1). The Pd ee. 
court therefore will pay that faith and 
deference to the ſolemnity of deeds, and 
to inſtruments without blemiſh (2), as to (2) Ter. 


Binion, 


Hard. * 
intend them at leaſt the acts of reaſonable — 


men, and ariſing from a good conſidera- — 
tion, unleſs the contrary be proved (7): * Bla Con. 446 
and in the civil law this exception (g) 


was not allowed after two years (3). (3) Taft, lib. 2. 


U, 22. 
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fides eſt ſervanda; and, indeed, ** a nudum pactum 
does not exiſt in the uſage and law of merchants,” Pil- 
lens v. Van Mierop, 3 Burr. 1669, 1670. But ſee 
Brown v. Marſh, Gilb. Eq. Rep. 154. Hodges v. Stew- 
ard, 1 Salk. 12 5. | 


(e) That naked promiſes do bind the party promiſing, 
by the law of nature, ſee Grotius, lib, 2. c. 11. Puff, 
B. 3. c. 5. ſ. 6. Erſkine's Inſt. 457. 


Though equity will, under certain circumſtan- 
ces, poſtpone the payment of a voluntary bond or 
note, &c. yet it will not relieve the party from his 
obligation, unleſs he can impeach the tranſaction by 
expreſs evidence of fraud; for fraud is never to be 
preſumed. : 


5 - % The exception of which the party was, by the 


$ civil 
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civil law, required to take advantage within two years, 
was de pecunia non numerata ; the effect of which was 


to put the lender on proof of the loan; and unleſs the 


exception was taken within the limited time, the loan 


(1) Beard v. 
Nuthall, 


I Vern. 427, 


Wiſeman v. 
Roper, 


1 Ch. Rep, 84. 


ſhould be preſumed : but ſuch preſumption, it ſeems, 
might at any diſtance of time be encountered by expreſs 
evidence, that the money was not advanced, Vide 
Perczi Prelectiones, in lib. 4. tit. 30. Cod. 


SECTION I. 


UT, regularly, equity is remedial only 

to thoſe who come in upon an actual 
conſideration: ſo that, although a volun- 
tary conveyance, which is good in law, 
is ſufficient likewiſe in equity (1), yet a 
voluntary defective conveyance, which 
cannot operate at law, is not helped here 
in favour of a bare volunteer (+), where 
there 


(h) It is certainly generally true, that equity will 
not be remedial or aſſiſtant to mere volunteers. Col- 
man v. Sorrell, 3 Bro. Rep. 13. Chitty v. Parker, 2 
Vez. Jun. 271. There are, however, ſome caſes, 
excluſive of thoſe of purchaſers, creditors, wife, and 
children, in which it will interpoſe ; as where “ the 
volunteer claims under a power, the terms of which, 

| | by 


do 


ww 
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there is no conſideration expreſſed or im- (e) Bonham v. 


2wcomb, 


plied (2). But there is no doubt, that in 1 365 
the caſe of a purchaſer, the want of a Longdale, 
ſurrender of a copyhold, or the like, Pickering v. 
ſhall be ſupplied (3). And ſo in caſe of Ch. Rep 78. 
a creditor (i), or proviſion for payment S 


of debts (4). And there having been pre- 8 


See e. 1. f. 7. 


(3) Bokenham v. Bokenham, 1 Ch, Ca. 240. Greenwood v. . 1 Ch. Rep. 144. Bar- 
ker v. Hill, 2 Ch. Rep. 113. Thompſon v. Atfield, 2 Ch. Rep. 112. Taylor v, Wheeler, 
aVern. 565. Jennings v. Moore, 2 Vern. 69. Bradiy v. Bradly, 2 Vern 16g. (4) Drake 
v. Robinton, 1 P. Wms. 444. Harris v. Ingledew, 3 P. Wms. 91. Haſle wood v. Popes 
3 P. Wms. 322. 


by aceident, become impoſſible to be executed; for a 
court of equity relieves againſt all manner of acci-. 
dents, fince it is unconſcionable for the remainder-man 


to take advantage of them: therefore, if a man make 


a conveyance, with a power of revocation, in the pre- 
ſence of four privy counſellors, and he is ſent by the 


king to Jamaica, where that circumſtance becomes 


impoſſible, there equity will allow him to revoke with- 
out it,” Bath and Montague's caſe, 3 Ch. Ca. 68. So 
where the remainder-man gets the deed into his poſ- 
ſeſſion, and will not allow the tenant for life to have 

a a fight of it, there tenant for life may execute convey- 
ances; and though he does not purſue the terms of 
the power, yet equity will relieve, becauſe the re- 
mainder-man ſhall not take- advantage of his own 
wrong, by with-holding from the tenant for life the 
ſight of his power, Gilb. Lex Pretoria, 306. In what 

_ Caſes Sony will marſhall aſſets in favour of volun- 
ters (as legatecs) will be conſidered hereafter. 


(i) See p. 34. note (s), where the circumſtances 
which qualify this general rule are particularly ſtated, 
and the leading caſes referred to. 


3 
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(5) Hardham v. 
Roberts, 

1 Vern. 132. 
Smith v. Aſhton, 
1 Ch. Ca. 263. 
2 Freem, 115+ 
Goodwyn v. 
Goodwyn, 
1Vez. 226. 
Byas v. Byas, 
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cedents already of relief, where it is a pro- 
viſion for children (5), it is beſt to make 
the rule uniform, and to ſtick to a rule; 
and there ought not to be one ſort of 
equity for an eldeſt, and another for a 


younger ſon (4). 


2 Vez. 164. Tudor v. Anſon, 2 Vez. 582. See c. 1. ſ. 7. note (5). 


(A) It was formerly thought that the principle upon 
which courts.of equity ſupply the want of a ſurrender, 
in the caſe of children, extended to grand-children, 
See Watts v. Bullas, 1 P. Wms. 60. Freeſtone v. Rent, 
T. 1712. there ſtated in a note. Furſaker v. Robin- 
ſon, Pre. Ch. 475. But this opinion was controverted 
by Lord Hardwicke, in Goring v. Nath, 3 Atk. 189. 
and referred to the miſtaken notion, that whatever con- 
ſideration was ſufficient to raiſe an uſe at law, was 


within the principle of this branch of equitable juriſ- 


diction, See alſo Tudor v. Anſon, 2 Vez. 582. 


SECTION III. 


ND in equity there mult not only be 
a conſideration, as a motive for re- 


lief, but it muſt be a ſtronger conſider- 
ation 
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ation than there is on the other fide (/); 
for if it was only equal, then the balance 
would incline neither way, but matters 
muſt be left in the ſame ſituation as they 
are in at preſent (1): and therefore where 
it is ſaid that Chancery will help a defec- 
tive aſſurance, if intended as a proviſion 
for younger children, this is always to 
be underſtood where the heir has ſome 
proviſion made for him (n); for the pro- 
portion is to be left to the prudence of 


the father, and equity will then ſupply 


the circumſtantial part in ſupport of the 
father's providence for the welfare of his 
family, which he is by nature bound to 
take care of (2). But where he is deſti- 


6 Vin. Ab. 57. pl. 24. Cook v. Aroham, 3 P. Wms. 28g. Forreſt. 35. 
vey, 1 Atk. 561. Baker v. Jennings, 2 Freem: 234. 


(1) If, therefore, the agreement be unreaſonable, 


equity will not interpoſe. See c. 4. ſ. 26. See alſo 


Stanhope v. Topp. 2 Bro. P. C. 183. 2 Eq. Ca. Ab. 55. 
note to caſe x. Grounds and Rudiments of Law and 


Equity, p. 18. 


(n) If the heir has ſuch proviſion it is not material 
whence he derives it. Pike v. White, 3 Bro. Rep. 286. 
It has already been obſerved, that the heir, whoſe 
claim is to be thus reſpected, muſt be one for whom 
the teſtator was under as ſtrong a moral obligation to 
provide, as for the deviſee, Chapman v. Gibſon, 3 


Bro. Ch. Rep. 229. 


tute 
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(1) See c. 4. ſ. 25. 
Robertſon, v. 
St. John, 

Ch. 16 Dec. 
1786. MSS. 
Lord Compton 
v. Oxendon. 

2 Ve Jun. 261. 
Chitty v. Parxer 
2 Vez. Jug. 271. 


(2) Weeks v. 
Gore, M. 4 C. 
Harvey v. Har- 
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(3) Hicken v, 

Hicken, 

M. Vac. 1733- 

6 Vin. Ab. 59. 
pl. 20. 


40 cooper v. 


Cooper, 
2 Veru. 265, 


(5)See c. 4. ſ.2 5. 
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tute of all proviſion, there the reaſon is 
changed more ſtrongly on the other fide, 


that the court of equity ſhould not inter- 
pole to deprive him of the advantage 
which he has at law (3). And ſo if one 


deviſes his copyhold, being borough Eng- 
liſh, to his eldeſt fon, and deviſes houſes 


to his younger ſon, and the houſes are 
{oon after burned, and are never entered 


upon by the younger, the court, as this 


cale is circumſtanced, will not ſupply the 
want of a ſurrender (4). And although 
againſt a ſtranger, who comes in with no- 


tice, or without a conſideration, equity 


may ſupply the want of a legal convey- 


ance; yet it never will againſt him who 


is a purchaſer for a valuable confidera- 
tion without notice (7); for when both 


are in equal equity, the legal title takes 


place (5). 


(n) It appears from the decree in Burgh v. Burgh, 
Finch's Rep. 28. that a defective conveyance may be 
ſupplied in equity in favour of a mortgagee, though 
the heir of the mortgagor had, between the time of 
the conveyance and its defects being ſupplied, con- 


feſſed divers judgments, which judgments the court 


held, ſhould not affect the eſtate to the prejudice of 


the mortgagee. 5 p. 34. 


Bock . 


„ „ „„ moe 
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SECTION IV. 


S to the effect of covenants, therefore, 
to pals with the lands, when the al- 
1 is a purchaſer for a valuable con- 


| fideration without notice, equity will fol- 


low the law; as in caſe of a leaſe of a fair 
or wine-licence for years, rendering rent, 
&c. a purchaſer ſhall not be charged with 
the rent; becauſe perſonal things are not 
in the law intended to reach the aſſignee 
(1). So mere collateral covenants, which 
do not touch or concern the thing demiſed 


in any ſort, bind only the covenantor, and 
| his executors or adminiſtrators (2) who 


repreſent him (o). But covenants that run 
with the land, that is, which extend to 
ſomething in eſſe, parcel of the demiſe, 
and affect the eſtate, lie between all thoſe 


() The executors od 3 of the cove- 
nantor will be bound by the covenant, though not 
named, unleſs the covenant be of ſuch a nature as not 
to allow of its being performed by any other perſon 
but the covenantor. See Dyer, 14. pl. 69. 1 Roll's 
Ab. 519. 1. 35. Hyde v. Dean and Canons of Wind- 
ſor, Cro. Eliz. 55 3. That an executor may diſpoſe 


of a leaſe, notwithſtanding teſtator's covenant not to 
| alien, ſee Seers v. Hind, I Vez. Jun. 294. 


who 


VorL. Aa 
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(1) James v. 
Blunck, 

Hard. 88. 

Bp. of Sarum 
V. Hoſworthy, 
2 Ch. Rep. 32. 
(2) Spencer's 
caſe, 5 Co. 16. 
Bachelorv Gage 
Sir Wm. Jones, 


223. Cro. Car 


188. 
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whoareprivyin tenure or contract, though 
not named(p), hke debt for rent at com- 
mon law; and the reaſon is, becauſe 
uſually the rent is more or leſs according. 
ly, et qui ſentit commodum ſentire debet 


%) All perſons to whom the land deſcended were, 
by the common law, entitled to the benefit of cove. 
nants which run with the land ; but grantees of the 
' reverſion were not. The ſtat. 32 H. 8. c. 34. there. 
fore enacted, That all grantees, &c. of reverſions 
ſhould have the like advantages againit the leflces, 
their executors, &c. by entry for non-payment of the 
rent, or for doing waſte, or other forfeiture ; and the 
ſame remedy by aQion only, for not performing other 
conditions, covenants, or agreements contained in the 
leaſes, againſt the leſſees, as the leſſors or grantors 
had. The ſtatute alſo gives the leſſees the ſame re. 
medy againſt the grantees of the reverſion, which they 
might have had againſt their grantors. It muſt not, 
however, be underſtood from the general words of 
the ſtatute, that the grantee of the reverſion can take 
benefit of every forfeiture by force of a condition, 
Lord Coke conceiving the operation of the ſtatute to 
be confined to ſuch conditions as are either incident 
to the reverſion, as rent; or for the benefit of the (tate, 
as for not doing of waſte, for keeping the houſes in 
repair, for making of fences, or ſuch like; and not 
for the payment of any ſum in groſs, delivery of corn, 
wood, or the like. See Co. Litt. 215. where a va- 
riety of reſolutions upon this ſtatute are (tated, and the 
authorities referred to. See alſo 6 Vin. Ab. Covenant, 


(K. 3) p. 397. Webb v. Ruſſell, 3 Term Rep. 393. 


et 


.. 5 
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ch et onus (3). So a collateral covenant to (=. 6. 
n- be done upon the land, as to build de Au. 
le novo, ſhall bind the aſſignee (7) by ex- 21. 
g preſs words (7), becauſe he is to have the Ree: 33 


et | benefit 


2) This liability of the aſſignee does not extend to 
covenants broken before the aſſignment ; as a cove- 
nant to build within a certain time, which was paſt 
before the aſſignment, Greſcott v. Green, 1 Salk. 199. 
St. Saviour's, Southwark, v. Smith, 3 Burr. 1271. 
I Bla. Rep. 351. Nor is the aſſignee to be affeded by 
any covenant broken after he has aſſigned over, Boul- 
ton v. Canon, 1 Freem. 336. | 


() In the caſe put, the aſſignees are bound by the 
terms of the covenant, for unleſs named they would 
not be bound by law; for the covenant concerns a 
thing which was not in eſſe at the time of the demiſe 
made, but to be newly built after, and therefore ſhall 
bind the covenantor, his executors, adminiſtrators, 
and not the aſſignee; for the law will not annex the 
covenant to a thing which hath no being,” Spencer's 
caſe, 5 Co. 16. b. But as the law would ſuſtain ſuch 
a covenant againſt the covenantor and his aſſigns, if 
expreſsly included in the covenant, and give damages 
for its non-performance, it ſhould ſeem to follow, 
that the covenantee would be intitled in equity to a 
decree for the ſpecific performance of ſuch covenant 
to build ; and of this opinion Lord Hardwicke appears 
to have been, in the caſe of the City of London v. 
Naſh, 3 Atk. 515. 1Vez. 12. ſee alſo Pym v. Black- 
burne, 3Vez. Jun. 34. But in the caſe of Lucas v. 
Commerford, 3 Bro. Ch. Rep. 166. Lord Thurlow 
C. held, © that there could not be a decrec to rebuild 
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(4) Moor, 129- benefit of it (4); and a covenant to re- 


Spencer's cale, 


16. bd. new, in conſideration of improvements, a 
purchaſer of the inheritance {hall make | 
(5) Richardſon good (5). 


v. Sydenham, | 
2Vern. 447- Tanner v. Florence, 1 Ch. Ca. 259. Finch v. E. of Saliſbury, 1 Fq. Ca. 


Ab. 47- 


in purſuance of a covenant, for that he could no more 
undertake the conduct of a rebuilding than of a repair.” 
See allo Virgin v. Molely, 3Vez. 184. 


SECTION V. 


UT in caſe of covenants that run with 
the land, if the circumſtances are hard, 
equity will not decree them in ſpecie, 
even againſt thoſe who are bound by them 
at law; and therefore, although it is the 
mortgagee's own folly to take an aſſign— 
ment of the whole term, whereby to ſub- 
ject himſelf to the covenants in the ori- 
ginal leaſe, and not to take a derivative 
leaſe of all the term, but a month, or a 
week, or a day, as he might have done (); 
yet 


() Though a derivative leffee or under- tenant is liable 
to 


0 Xu ahead YL OBE? abr inn trace ie 
Os OTST ESE 
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yet where he is only a mortgagee who þ: 
never was in poſſeſſion (7), the Chancery þ 

f d Ki 
will not aſſiſt to charge him, but leave if 
the leſſor to recover at law, as well as 1 
he can (1). But if the leſſor recovers at (:).Sparkes | 
law (%, the rent reſerved on the leaſe, Vera. 275. . | 


againſt 


to be diſtrained for rent during his poſſeſſion, he is not 
liable to be ſued on the covenants of the leaſe, there 
being no privity of contract between him and the leſſor, 
Holford v. Hatch, N. Rep. 174. See note (a). 


© It might be inferred, from the report of Sparkes 
v. Smith, 2Vern. 275. that a mortgagee of a leaſe was, 
before he took policſſion, liable at law to the cove- 
nants of the leaſe. It was, however, ſettled in the 
caſe of Eaton v. Jaques, Doug. Rep. 438. that if a 
term be aſſigned by way of mortgage, with a clauſe of 
redemption, the leſior cannot ſue the morigagee as 
aſſignee of all the eſtate, &c. of the mortgagor, even 
after the mortgage had been forfeiced, unleſs the 
mortgagee has taken attual poſſeſſion ; but it is not 
neceſſary that a leſſee for lives or years ſhould have 
taken actual poſſeſſion, in order to intitle the leſſor 
to his action for rent; for in ſuch cale the rent is 
due by the contract, and not in reſpect of the occupa- 
tion, which it is in the caſe of a tenancy at will, Bella- 
ſis v. Burbrick, 1 Salk. 209. See alſo 1 Ventr. 41. 
1 Sid. 423. 
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(u) In Eaton v. Jaques, Lord Mansfield obſerved, 
that the caſe referred to, Pilkington v. Shaller, was 
not to be ſupported ; ** for thę court refuſed to relieve 

| the 


35 8 


(2) Pilking'on 
v. Shaller, 
2 Vertu. 374. 


(3) Godè art v. 


Keate, 
it Vern. 87. 
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againſt one as aſſignee, who had never 
entered, equity will not deprive him of 
this advantage at law (2): and in ſome 
cales equity will give the leſſor a remedy 
where he had none at law; as if leſſee 
for years makes an under-leaſe in truſt 


for J. S., the leſſor may compel J. S., in 
equity, to repair (x): but this is only 


where the executors of the firſt leſſee are 
inſolvent; for though the privity of el- 


tate is deſtroyed in law, yet he ſhall not 


have recourſe to this remedy, whilſt he 
has any left againſt the executors of the 


firſt leſſee (g). 


the mortgagee, becauſe it was his on fault to take an 
aſſignment of the whole term, and not an under-leaſe; 
but that is a very common ground of relief in equity.” 


His Lordſhip did not, however, mention any caſe in 


which equity had relieved upon ſuch ground. 


(x) In the cafe of the City of London v. Naſh, 
3 Atk. 515., Lord Hardwicke held, that the court 
would not enforce a covenant to repair ; the rule laid 
down-in Goddart v. Keate, muſt therefore be referred 
to the leſſor having no legal, or at leaſt effective means 
to enforce the covenant at law; the tenant in poſſeſſion 
not being bound by it, he being an under-tenant, and 
the leſſee being infolvent, 
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SECTION VI. 


go in caſe of a fraud, equity will extend 


their relief in favour of the leſſor; 


and therefore, although regularly this 
court will only decree an aſſignee of a 
leaſe to pay the rent become due fince the 
aſſignment, and which ſhall become due 
while he continues in poſſeſſion, but not 
during the continuance of the leaſe (1); 
for he may, if he can, get rid of the leaſe 
by aſſigning it to another (y) : yet there 

IS 


(y) At law the aſſignee is liable only for the rent 
actually incurred, or covenants broken during his 
poſſeſſion, Boulton v. Canon, t Freeni. 336. 
therefore, he aſſign the very day before the rent be- 
comes due, the leſſor cannot maintain his action 
for it, Tovey v. Pitcher, Carth. 177. 4 Mod. 71. 3 Co. 
22. I Salk. 81. 1 Freem. 326. 
ſtance of ſuch aſlignment being per fraudem, as to a beg- 
gar, alter the caſe, Lereux v. Naſh, Stra. 1221. Buller's 
Ni. Pri. 159. Taylor v. Shum, Boſanquet's Rep. 
C. P. 21. But ſee Knight v. Freeman, 1 Vent. 
329. 331. T. Raym. 303. T. Jones, 109. in which 
the validity of ſoch aſſignment was denied. But 


whatever may be the rule of law upon this point, it 


ſeems to be now ſettled, that courts of equity will com- 
pel an aſſignee of a term to account for the rent the 
whole time he enjoyed the land, Treacle v. Coke, 


1 Vern. 165. W hether equity will, in order to ſecure 
3 the 


Nor will the circum 


359 


(1) Cityof Lon- 


don v. Rich- 
mond, 2 Vern. 
421. Pre. Ch. 
156. 
Treacle v. Coke, 
1 Vern, 163. 
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is this difference taken, if the aſſignees 
have continued long in poſſeſſion, and the 
| premiſes 


the future rents under any circumſtances, reſtrain an 
aſſignee from aſſigning to a beggar or inſolvent perſon, 
was conſidered, but not determined, in the caſe of Phil- 
pot v. Hoare, 2 Atk. 319. If the aſſignee offer to give 
up the poſſeſſion to the leſſor on reaſonable terms, and 


the leſſor refuſe to accept ſuch ſurrender, it were clearly 


too much for a court of equity, in reſtriction ot a 
legal right, to prevent the | aſſignment, Vaillant v. 
Dodomede, 2 Atk. 546. But ſuppoſing the leſſor to 
be willing to accept of a ſurrender of the term, and 
the aſſignee wantonly to inſiſt on his legal right to 
align, when and to whom he pleaſed, it ſeems that, 
under certain circumſtances, a court of conſcience _ 


might without impropricty interpoſe, to prevent the 


abuſe of ſuch right; and this Lord Hardwicke appears 
to admit, in Vaillant v. Dodomede; for having ſtated 
the legal right aud tlie propriety of courts of equity 
in general, following the rule of law, he obſerves, 
„but it is true in ſome ſort of aſſignments, made 
by tenants, the court has interpoſed ;” nor does the 
difficulty reported to have occurred to Lord Hard- 


. wicke, in Philpot v. Hoare, appear upon examination 


to have bcen intitled to much effect. His Lordſhip 1s 
repoi ted to have ſaid, As to the accruing rents, 
it is a point of more difficulty; for the covenant in 
this leaſe not to aſſign, does not run with the land 
to the aflignce, becauſe allignees are not bound 
by name in the covenant.” Whence it might be 


inferred, that if afltigns had been expreſsly included 
in the covenant, his Lordihip would have conſidered 


hem bound by the covenant. But whether aflignees 
| be 
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premiſes are worſted, and become ruinous 
under their hands, or by their means, 
there the aſſignment to a beggar would 
be conſidered to be a fraud to get rid of 
the damage, which they ought to anſwer. 
But if they aſſign immediately after their 
coming into poſſeſſion, there is no ground 


be bound or not by a covenant, does not {except in 
the caſe of a collateral. covenant to be done upon the 
land) depend upon their being named in the cove- 
nant; for if the covenant run with the land, afſ- 
ſignees are bound, whether named or not; and if the 
covenant do not run with the land, but is a perſonal 
contract, or reſpett ſomething to be done, purely col- 
lateral to, and not on the land, they are not bound, 
though they be expreſsly named. See Speucer's cafe, 
5 Co. 16. b. 17. a. Therefore, whether the aſſignee 
was named or not, was immaterial to the queſtion, 
Whether the aſſignee was bound by the covenant not 
to aſſign without conſent of the leſlor ? Nor does it 
ſtrike me as having been neceſlary, in order to deter- 
mine whether a court of equity ſhould reftrain an aſſign- 
ment to a beggar, previoutly to determine, whether 
the aſſignee was bound by the covenant not to aſſign; 
for ſuppoſing the aſſignee to be bound at law by 
the covenant, equity may reſtrain the wanton and 
_ fraudulent breach of a covenant ; and ſuppoſing him 
not to be bound, yet he may be affected in conſcience 
upon the ſame principle, that the aſſignee of a merely 
perſonal covenant may be affected in conſcience, 
though not bound at law. See City of London v. Rich- 
mond, 2 Vern. 421. | 
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(2) Gilbert's 
Lex Piztoria, 
296. 


3) Goddart v, 


Keate, 1 Vern. 


8;, 88. 
(4) wer's 


Caſe, 3 Co. 22. 


Overton v. Sy- 


dall, Poph. 1 20. 
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to relieve (2) becauſe the aſſignee was 
not chargeable at law, and the leſſor had 
his original ſecurity againſt the leſſee and 
his executors unimpeached (2). But where 


a man makes a leaſe, rendering rent, if 
the leſſee aſſigns to a beggar or inſolvent 
_ perſon, in equity the leſſee ſhall be bound 
to pay the rent, which is a common 
caſe (3) ; and even at law the firſt leſſee, 


by his exprels contract, may be charged 
in debt (a) for rent after aſſignment (4). 


And for the ſame reaſon it is, that in 


debt for rent upon a leaſe for years, the 


plaintiff need not ſet forth any entry or 


occupation ; as upon a leaſe or contract, 


ad 


(z) This difference is ſtated by Lord Chief Baron 
Gilbert, in his Lex Pretoria ; but the caſes upon 
which it is founded are not referred to. 


(a) Provided the leſſor has not accepted the aſſignee 


for his tenant ; for after the leſſor has accepted the 


aſſignee, he cannot maintain debt againſt the leſſee, 
though if the covenant be expreſs, he may maintain 
an action of covenant, Thurſby v. Plant, 1 Sid. 402. 
447. I Sand. 237. Marſh v. Brace, Cro. Jac. 334. 
Bachelor v. Gage, Cro. Car. 188. Boulton v. Canon, 
1 Freem. 326. Brett v. Cumberland, Cro. Jac. 522. 
Barnard v. Godſcall, Cro. Jac. 309, Wadham v. Mar- 
low, Mod. B. R. 16 Nov. 1784. But if the covenant 


be merely implied by law, his acceptance of the aſſignee 


for 


was only by ſubpœna in Chancery. If the feoffees would 
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and not by the occupation, as in the other 


cale (5). 


1 Salk, 209. 1 Ventr. 41. See (ec, 6. note (5). 


for his tenant leaves him without remedy againſt the 
leſſee. See 1 Sid. 447. Brett v. Cumberland, Cro. 


Jac. 523. 


SECTION VII. 


UT there is a difference between 
covenants, advowlons, common, and 

the like, annexed to the poſleſſion of 
the land, and which paſs with the 
land, and an uſe (5) or warranty (c), 
or 


( The diſtinction here referred to is thus ſtated 
in Chudleigh's caſe, 1 Co. 121. An uſe is a truſt 


or confidence which is not iſſuing out of land, but 


is a thing collateral annexed in privity to the eſtate, 
and to the perſon, touching the land, ſcil.; that ceſtuy 
que uſe ſhall take the profits and that the tertenant 
ſhall make eſtates according to his direction: fo that 


he who hath an uſe, hath neque jus in re neque ad 


rem, but only a confidence and truſt, for which he 
hath no remedy by the common law ; but his remedy 


not 
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or ſuch like things, annexed to the eſtate 
of the. land in privity : for to all uſes 
there 


not perform the order of the Chancery, then their 


perſons, for the breach of the confidence, were to be 
impriſoned till they did perform it ; and therefore the 
caſe of an uſe is not like unto commons, rents, con- 
ditions, &c. which are hereditaments in judgment of 
law, and which cannot be taken away or diſcontinued 
by the alienation of the tertenant, or by diſſeiſin, 
or by elcheat, as uſes may.” From this it follows, 
that the feoffee to uſes having the legal eſtate, and 
the ceſtuy que uſe having a mere equitable intereſt in 
it, bona fide conveyances by the feoffee would, be- 
fore the ſtatute of uſes, bind the land in the ſame 


manner as a truſt eſtate is now diſcharged of the truſt 


by the truſtee conveying it to a purchaſer for valu- 


able conſideration, and without notice of the truſt ; 


tor by ſuch conveyance the purchaſer acquires an 
equal equity with that of the ceſtuy que. truſt, and 
having an equal equity, the law muſt prevail, Mil- 
lard's caſe, 2 Freem. 43. But this reaſon only extending 
to bona fide purchaſers of the truſt eſtate, all other 
perions claiming by or from the feoffee or truſtee, 
will be charged with the uſe or truſt in reſpett of 
the privity of eſtate and confidence, which may be im- 
plied, either from notice of the ule or truſt, or from 
a want of conſideration. See Law of Ules, 177. Lord 
Bacon's Readings on the Statute of Uſes, Sander's Law 
of Uſes and Truſts; ſee alſo B. 2. c. 1. where this lub. 


ject- will be more fully inveſtigated, 


(e) A warranty (with reference to land) being a 
real covenant annexed to the freehold, by which the 
| - grantor 


I. 
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there muſt be confidence in the perſon, 
and privity of eſtate either expreſſed or 
im- 


grantor of an eſtate doth, for himſelf and his heirs, 


warrant and ſecure the grantee the eſtate ſo granted, 
(2 Bla. Com. Zoo. Shepherd's Touchſtone, 181.) it 
might be inferred, that the covenant is binding on all 
perſons claiming under the grantor, and that the be- 


nefit of it extended to all perſons claiming under the 


grantee. I will therefore briefly ſtate, firſt, who 
are bound by a warranty ; and, ſecondly, who may and 
how take advantage of it. 


1ſt, If the grantor be tenant in fee-fimple, and 


the warranty be expreſs, it will of courſe bind his - 


heir, if he be expreſsly named: otherwiſe not, unleſs 
the warranty be implied by law, as in caſe of ex- 


change and partition, and if the grantee be evicted 
he will be intitled to a recompence from the heir, 


when bound, if real aſſets have deſcended to him, 
If the grantor be tenant in tail, the iflue, by con- 
ſtruction of the ſtatute de donis, will not be barred 
by the warranty deſcending, unleſs they have real 
aſſets ; but if they have real aſſets, then, to prevent 
circuity of action, they will be barred : with reſpett 
to a remainder-man, he wiil be barred by the war- 
ranty deſcending on him, whether he have affets or 
not. If the grantor be tenant by the curteſy, his 
warranty, either in the life of his wife, or afterwards, 
is declared by the ftatute of Glouceſter, 6 Ed. 1. 
c. 3. not to be a bar to the heir, unleſs aſſets de- 
ſcend to him from the warrantor ; and by 11 H. 7. 
c. 20. the warranty of the wife of her huſband's ef- 


tate 1s declared to be void ; as are, by 4 Ann. c. 16, 
1. 2T, 
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implied ; and the implied confidence 1s, 
where a man comes in with notice, Or 
without 


ſ. 21. the warranty of tenant for life, and all col- 
lateral warranties of any anceſtor who has not an 
eſtate of inheritance in poſſeſſion. See Co. Litt. 384. 
and Mr. Butler's Notes, Co. Litt. p. 305. 370. 373. 
in which the doctrine of warranty is conſidered with 


great learning and perſpicuity. 


2dly, “ All thoſe that are parties to the warranty, 


. ſuch as are named in the deed regularly, ſhall take 


advantage of the warranty; as if one doth warrant 
land to another, his heirs and aſſigas; in this caſe, 


both the heirs and aſſigns may take advantage of it, 


and they both may vouch or rebut, or have a warrantia 
chartæ, ſo as they come in in privity of eſtate; for 
otherwiſe the heirs and aſſigns cannot vouch or have 
a warrantia chartz, and yet they may in divers cafes 
rebut. But thoſe that are not named, for the moſt 


part, ſhall not take advantage of the warranty; and 
therefore, if land be warranted to J. S, and not to 


him and his heirs, or to him and his aſſigns, or to 
him, his heirs, and aſſigns; in theſe caſes neither the 

heir nor the aſſignee may vouch or have a warrantia 
chartæ; and yet, in ſome caſes where it is ſo, the 
aſſignee or tenant of the land may rebut,” Shepherd's 
Touchſtone, 198. * And although no man ſhall 
vouch or have a warrantia chartz, either as party, 
heir, or aſſignee, but in privity of eſtate, yet any 
that is in of another eſtate, be it by diſſeiſin, abate- 
ment, intruſion, uſurpation, or otherwiſe, ſhall rebut 


by force of the warranty, as a thing annexed to the 


land, Co. Litt. 385. a. To enumerate the various 
diſtinctions 


4 
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without a conſideration (1). And even a 
ſpecial covenant to ſettle lands binds the 
conſcience only, and not the land (d); 
yet a general covenant will bind as ſtrong- 
ly (e). And if it appear judicially to the 


court, 


diſtinctions which prevail upon the ſubject of war- 
ranty, would lead to a much wider field of diſcuſſion 
than the purpoſe of this note requires, which is 
merely to ſhew, that though warranty be a real co- 
venant, it does not involve all thoſe conſequences 
which are incident to covenants which run with 
the land, and therefore does not afford, in all caſes, 


an equally binding, and extenſively operating con- 


ſideration. 


(d) A covenant to ſettle or convey particular lands, 


will not at law create a lien upon the lands; but in 
equity ſuch a covenant, if for a valuable conſidera- 
tion, will be deemed a ſpecifie lien on the lands, and 
decreed againſt all perſons claiming under the eove- 
nantor, except purchaſers for valuable conſidera- 


tion, and without notice of ſuch covenant, Finch 


v. Earl of Winchelſea, 1 P. Wms. 282. Freemoult 
v. Dedire, I P. Wms. 429. Jackſon v. Jackſon, 4 Bro. 
Ch. Rep. 462. Coventry v. Coventry; beſt reported 
at the end of Francis's Maxims; for equity conſiders 


that as done, which being diſtinctly agreed to be done, 


ought to have been done, Grounds and Rudiments of 
Law and Equity, p. 75. | | 


(e) A general covenant to ſettle lands of a certain 
value, without mentioning any lands in particular, 
will not create a ſpecific lien on any of the lands of 

the 


(1) Law of 
Ues, 178, 179. 


Lord 


Readings on 
the Statute of 
U 


ſes. 


Shepherd's 
Touchſtone, 
502. 


36; 


Bacon's 


. — 22. 1 — — 25 * yy 
«.4 OT © og V ĩ˙ „ — — £ 
E * ; a 

: I 


"I. Th rn 


rn 


P 


N 


kn 2” ati ane 


1 
1 
1 
* 
Ez 
F 
. 
— 
1 
ol 
7 
, 
M4 


Coventry, 
Francis's 
Maxims, Stra. 


= + þ 


— IE ONT CTC INC ä 
— . 


482. 


(2) Coventry v. 


596. 2 P. Wms. 
Oilb. Rep. 160. 


(3) Roundell v. 
Breary. 2 Vern. 


court, that he could not properly perform 
or make election; as if the time of ſet- 


tlement were paſt, and he aged, or the 


like; the court may apply the general co- 
venant on his particular lands, and chuſe 
for him (2). So where A. on the mar- 
riage of his ſon, covenants for himſelf, 


his executors and adminiſtrators, (without 


naming his keirs,) within one month after 
the marriage, to ſettle lands of 150l. per 
ann. on the fon and the iſſue of the mar- 
riage, but dies before any ſettlement made, 
the {on enters upon the real eſtate as heir 
to the father, and ſettles 1t for the jointure 
of a ſecond wife, who has no notice of 


the articles; the articles ſhall be a lien 


on the lands whereof the father was then 


ſeized, though no particular lands were 
mentioned in the articles, unleſs he had 


purchaſed and ſettled other lands within 
the time limited by the articles, and which 
were not ſettled on the ſecond wife, who 
came in as a purchaſer without notice (g). 
So if a man covenants or enters into 


bond 


the covenantor, and therefore cannot be ſpecifically 
decreed in equity, Freemoult v. Dedire, 1. P. Wms. 


430. But if the covenantor expreſsly declare the ſet- 
tlement 
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bond to ſettle land of ſuch a value, or 
an annuity out of land of ſuch a va- 
lue (F), and has no land at the time of 
the ſettlement, but afterwards purchaſes 

land, that land ſhall be liable, and that 
againſt a voluntary deviſee (4). 


tlement to be in execution of his power, though the 
particular lands to be charged be not ſpecified, equity 
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(4) Took v. 
Haſtings, 
2 Vern. 97. 


will aſcertain them, Coventry v. Coventry, Francis's - 


Maxims, Gilb. Rep. 160. 


{/) Tf, in purſuance of ſuch a covenant not ſpe- 
citying any particular lands, the covenantor convey 
certain lands, which afterwards prove to be of leſs 
value than covenanted, equity will not ſupply the dif- 
ference of value out of other lands. See Counteſs of 
Downe v. Moreton, 2 Ch. Ca. 69. Vernon v. Vernon, 


Amb. 5. But if tenant for life, with power to ſettle a a 


jointure not exceeding 12001. per ann. on his marriage, 
covenant to ſettle on his intended wife 1000l. and ſends 


for his ſteward to be informed of a part of his lands to 


that value, and ſettles according to the particular, and 
the lands ſo ſettled afterwards appear to be of the value 
of only Zool. equity will decree the iſſue or remainder- 
man to make up the 10001. per ann. by other lands, 
Lady Clifford v. Burlington, 2 Vern. 379. 


Vor. I. | Bb 
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(1) See ſ. 1 
note (a). 
Heineccius 
Elem. J. N. & 
J. G. c. 13. 

ſ. 353. 361. 


A TREATISE OF EQUITY. Book 1. 


SECTION VIII. 


A ND as a covenant without a conſi- 


deration is null (i), it is the ſame thing, 
if the cauſe or conſideration happen to 


ceaſe (g); ſo that in all reciprocal con- 


tracts 


(g) If the cauſe or conſideration of an agreement 
fail, before it be mutually performed, equity will not, 


in general, decree the performance of ſuch agreement ; 
as if the agreement be to convey the manor and lands 


in A. and the vendor appears to have no title to 
the manor, or 1s evicted of the lands, equity will 


not compel the vendee to complete his purchaſe ; for 


as a purchaſer in equity ſhall not be compelled to 
accept even a doubtful title, a fortiori, he ſhall not 


be compelled to take a confeſſedly defective title, Sir 


G. Hanger v. Eyles, 21 Vin. Ab. 540. pl. 1. Hicks 
v. Philips, Pre. Ch. 575. Tourville v. Naſh, 3 P. Wms. 


306. Stent v. Baillis, 2P. Wms. 220. See c. 3. ſ. 9. 
note (7). But if the nature of the conſideration involve 
-a contingency which may happen before the agreement 
is mutually executed, equity will enforce performance 
of the agreement, though ſuch contingency ſhould fo 


happen; as where the agreement reſpect an intereſt 
determinable on lives, and one or more, or even all of 
the lives, fall before the purchaſe- money is paid, equity 
will, notwithſtanding, decree payment of the purchaſe- 
money; for the nature of the contract involving ſuch 
contingency, the terms of it muſt be ſuppoſed to have 


been governed or influenced by the uncertainty of the 


time when it might happen, Caſs v. Rudele, 2 Vern. 
1 | 280. 


* 
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tracts there is a warranty on both ſides in 
equity, though not at law (+). But a dil- 
ference 


280. White v. Nutt, 1 P. Wms. 61. Ex parte Man- 
ning, 2 P. Wms. 410. Mortimer v. Capper, 1 Bro. 


Ch. Rep. 156. Henley v. Acton, 2 Bro Ch. Rep. 17. 
Jackſon v. Lever, E. 1792. See allo c. 2: ſ. II. 


note (i). Neither will equity relieve from the per- 
formance of an agreement, which, when entered in- 
to, was founded on a mutual conſideration, though by 


the death of one of the parties the conſideration on his 


part ſhould fail; as where money was deviſed to be 
laid out in land to the ule of B. in tail, remainder to 
the uſe of C. in fee; B. having no iſſue, agreed with 


C. to divide the money, and before the agreement was 


executed, B. died, by which C. becoming intitled to 
the whole fund, refuſed to complete the agreement; 
but the perſonal repreſentative of B. filing his bill for 
the performance of the agreement, it was decreed, 
firſt, by the Maſter of the Rolls, and afterwards, upon 
an appeal, by the Lord Chancellor, upon the ground 
that the death of B. had not rendered the agreement 
leſs capable of being executed, Carter v. Carter, For- 
reſt, 27T. So in the caſe of articles to make partition 
between joint-tenants, if they amount in equity to a' 
ſeverance of the jointenancy, they will be enforced 
againſt the ſurvivor, Hinton v. Hinton, 2 Vez. 634. 
See alſo Brown v. Raindle, 3 Vez. 257. 


With reſpeli to the failure of the conſideration, 
after the agreement is executed, there are ſome caſes 
in which relief may be had at law; as where the pre- 
mium paid for an inſurance may be recovered back, 
the riſk having neyer been incurred, ſee Parke's In- 

Bb 2 | ſuran e, 
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ference has been taken between a bargain 
for a place, where the party may be re- 
moved 


ſurance, p. 418. or the conſideration money for an 
annuity is void for want of regiſtration, Shove v. Webb, 
1 T. Rep. 732. and there certainly are many other 
cafes in which courts of equity appear to have recog- 
nized the failure of the conſideration as the ſuhject of 
relief. Theſe deciſions are however oppoſed by others 
of equal weight and authority : ſo that it ſeems ex- 


tremely difficult, if not imprafticable, to extract from 


the books what the rule of equity is upon this point. 
In Newton v. Rouſe, 1 Vern. 460. the court decreed 
one hundred guineas, part of an apprentice- fee, to be 
paid back to the father of the apprentice, his maſter 
having died within three weeks after the ſealing of the 
articles, though it was expreſsly provided by the arti- 
cles, that if the maſter ſhould die within the year, 
only ſixty pounds ſhould be returned. This deciſion, 
the Maſter of the Rolls (Lord Kenyon) in Hale v. 
Webb, 2 Bro. Ch. Rep. 80. obſerved, ** carried the 
JuriſdiQion as far as could be;“ and if it be a rule of 
equity, as in many caſes it is ſtated to be, that equity 


will not alter nor extend the agreement of the parties, 


the decree ſeems irreconcilable with ſuch rule. As to 
Thurman v. Abel, 2Vern. 64. the decifion is referable 


to a different principle. See Hale v. Webb; ſee allo 


Calland v. Troward, 2 H. Bla. 324. 
By an anonymous caſe, 2 Ch. Ca. 19. Finch Lord 


Ch. appears to have relieved from the payment of the 


purchaſe-money, the land being evicted, though the 
vendor had covenanted only for himſelf and all claim- 
ing under him, and the eviction was, by one claim- 


ing by a title paramount the vendor's. To the report 


of 
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moved at pleaſure, and a bargain of land 
of a defeaſible title: yet ſeeing the king 


has 


of that caſe, the following notes are annexed :—1ft, If 


declaration, at the time of the purchaſe treated on, 


that there was an agreement to extend againſt all in- 


cumbrances not only ſpecial, it could not have been 


admitted. 2dly, The affirmative covenant is negative 
to what is not affirmed, and all one as if expreſsly 
declared, that the vendor was not to warrant but 
againſt himſelf, and the vendee to pay, becauſe the ſe- 
curity was abſolute without condition. 3dly, Quere, 
If this may not be made uſe of to a general inconve- 
nience, if the vendee, having all the writings and 
purchaſe, is weary of the bargain, or in other reſpects 
ſets up a title to a ſtranger by colluſion.“ The objec- 
tions above ſtated appear intitled to conſiderable atten- 
tion; and it is further obſervable, that if the expreſs 
and limited warranty of the vendor can be extended, 
ſo as to relieve the vendee from payment of the pur- 
chaſe-money, in reſpect of an eviction to which the 
warranty does not extend, it might be interred, that 
if the purchaſe-money had been paid, the vendee 
would be intitled to recover it back; a conſequence 
which would lead to the moſt ſerious inconvenience, 
as every contratt, however guarded and bounded in 
its terms, would be liable to be opened at any diſtance 
of time. This conſideration, probably, influenced 
the deciſion of the cafe of Bree v. Holbech, Doug. 655. 

in which the Court of King's Bench held, that an 


action for money had and received, would not lie to 


recover back a ſum of money paid in conſideration of 
an aſſignment of a mortgage, which afterwards turned 
out to be a torgery ; ; the aſſignor „not having cove- 

nanted 
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has not diſallowed ſuch bargains, as it 


were to be wiſhed he would, they occa- 
tioning 


nanted for the goodneſs of the title, but only that nei- 
ther he nor his teſtator had incumbered the eſtate; 

and it being incumbent on the aſſignee to look to the 
goodneſs of it,” This decifion is an expreſs authority, 
that the purchaſe-money paid cannot be recovered 


back at law, unleſs the expreſs covenant for title, &c. 
be broken; and if it be true, that an action for money 


had and received will lie in all caſes in which a bill in 
equity could be ſuſtained, (fee Moſes v. Macfarlane, 
2 Burr, 1005.) it ſeems to afford this concluſion, that 
a bill in equity, in ſuch caſe, could not have been 
ſuſtained. See Duckenfield v. Whichcott, 2 Ch. Ca, 
204. If the vendor appear to have known of the de- 
fect of the title, or of an incumbrance, and to have 


concealed it, then indeed the purchaſe-money, or an 


equivalent to the incumbrance, may be recovered back, 


either at law or in equity, though the warranty be con- 


fined to ads done by the vendor; but the circumſtance 
of a court of equity requiring the vendor in ſuch caſe 
to be affected with ſuch fraudulent concealment, raiſes 
a ſtrong preſumption that, without proof of it, the 


purchaſer could not have been relieved ; and in the 


caſe of Harding v. Nelthorpe, Nelſ. Ch. Rep. 118. 
ſuch proof was required, and for ſuch purpoſe an iſſue 
was directed, to aſcertain whether the vendor did or 
did not know of the incumbrance which affected the 
land, but to which his covenant did not extend; but 
ſee Urmſtone v. Pate, Nov. 1 794. Ch. 


It remains to conſider, whether the deſt ruction of 
the thing demiſed will in equity intitle the leſſee to a 
ſuſpenſion of the rent. In conſidering this point, it is 

4 | material 
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tioning deceit to the king, &c. the pur- 
chaſer ſhall not loſe his money (2); and 


therefore 


material to refer to the legal diſtin&tion between cove- 


nants implied by law, and thoſe obligations which are 


founded on the expreſs covenant of the party : where 
the obligation is created by law, if the party is diſabled 
from performing it without any default in him, and 
hath no remedy, the law will excuſe him ; as in the 
caſe of walte, if a houſe be deſtroyed by tempeſt, or 
by enemies, the leiſee is excuſed. But when the party, 
by his own contract, creates a duty or charge upon 
himſelf, he is bound to make it good if he can, not- 
withſtanding any accident by inevitable neceſſity, be- 


| cauſe he might have provided againſt fuch liability by 


his contract: and therefore, if the leſſee covenant to 

repair a houſe, though it be burnt by lightning, or 
deſtroyed by the king's enemies; yet the leflee is 
bound to repair it, Dyer, 33. a.; ſo if burnt by acci- 
dent, Charterfield v. Bolton, Comyns's Rep. 627. 


Bullock v. Dormer, 6 T. Rep. 650. 751. Upon this 


diſtinction it was reſolved, in Paradine v. Jane, Aleyn's 
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(2) Cenvets v. 
Hammond, 


2 Ch. Ca. 83. 


Rep. 26. that a leſſee could not be releaſed from his 


covenant to pay rent, though he had been driven from 
the premiſes by the king's enemies ; and in Monk v. 
Cooper, 2 Ld. Raym. 1477. 2 Stra. 763. the leſſee 
was held liable to the rent reſerved, though the premi- 
ſes were burnt down, and the leſſee's covenant was, 
to keep the demiſed premiſes during the term, except 


they ſhould happen to be demoliſhed or damaged by 


fire. The ſame point was alſo determined in Bel four 
v. Weſton, 1 Term Rep. 310. and in Ainſley v. Rutter, 
there cited; and was recognized as law by the Court 
of f King's Bench, in Doe v. Sandham, 1 Term Rep. 

| 710, 
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therefore what the ſcller has received, he 


hall repay (2). So if in a ſale of goods, 


the 


710. Theſe authorities, to which others might be 
added, are ſufficient to ſhew that the law does not diſ- 
charge the leſfee from the payment of rent expreſsly 


reſerved, though the premiſes, in reſpect of the enjoy- 


ment of which it be reſerved, be deſtroyed by fire, or 
demoliſhed by the king's enemies, &c. The leſſee 
being thus without remedy at law, it is next to be con- 
fidered whether he be relievable in equity, | 


In Carter v. Cummins, cited in Harriſon v. Lord 


North, 1 Ch. Ca. 83. © the leſſee of a wharf, which 


was carried away by an extraordinary flood, inſtituted 
A ſuit in equity, to be relieved againſt payment of his 
rent; but the only relief he had was againſt the pe- 
ndlty of the bond, which was broken for non-payment 
of the rent, and the defendant ordered to bring only 
debt for his rent.” In Harriſon v. Lord North, the 


Lord Chancellor, though he expreſſed his inclination 


to relieve the plaintiff againſt the payment of rent for a 
houſe, which during the troubles had been uſed by the 
parliament as an hoſpital for ſoldiers, does not appear to 
have given any relief. The report merely ſtates, that 
his Lordſhip took time to adviſe, and declared, that if 
he could, he would relieve the plaintiffs ; but in that 
caſe it is obſervable, that the leſſee had offered to ſur- 
render the leaſe to the leſſor, which the leffor refuſed. 
From that period the point ſeems not to have been dil- 
cuffed in equity, until it occurred in Brown v. Quil- 
ter, Ambler's Rep. 619. and that caſe going off upon 
another ground, the point was not then determined. 
Lord Northington C. did, however, expreſs himſelf 


in 


2 
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the buyer pays money in part of ſatis- 
faction, and afterwards the whole value 
of 


in terms too diſtinct to allow of any doubt reſpeCting 
his opinion upon the ſubject. The juſtice of the 
caſe,” his Lordſhip obſerved, “is ſo clear, that a man 
ſhould not pay rent for what he cannot enjoy, and that 


| occaſioned by an accident which he did not undertake 


to ſtand to, that I am much ſurprized that it ſhould 
be looked upon as ſo clear a thing that there ſhould 


be no defence to ſuch an action at law, and that ſuch 


a caſe as this ſhould not be conſidered as much an evic- 
tion, as if it had been an eviction of title; for the de- 
ſtruction of the houſe is the deſtruction of the thing. 


Though this covenant does not extend to oblige the 
detendant to re-build, yet, when an action is brought 
for rent after the houſe is burnt down, there is a good 


ground in equity for an injunction till the houſe is re- 
built.“ 


8 he next caſe in which this point occurred was, 


Steele v. Wright, before Lord Apſley, 1773. The 


decifion is ſtated, in Doe v. Sandham, 1 Term Rep. 
708. to have been, that though the landlord is not 
bound to rebuild, yet the tenant is neither obliged to 
rebuild, nor to pay rent till the premiſes are rebuilt.” 

This deciſion is an expreſs authority in favour of the 
leflee ; and as it admits that the leſſor was not bound 


to rebuild, it ſeems to furniſh a general concluſion : 


but it may be material to conſider, whether ſuch con- 
cluſion be reconcilable with principle. I have had 
occaſion to obſerve, that courts of equity do not aſ- 
ſume the right of controlling the rule of law, where the 


rule of law embraces all the circumſtances of the caſe ; 
: bur 
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of the goods is recovered againſt him at 
law; the money ſo paid upon that account 
becomes 


but that where any particular caſe involves circum- 
ſtances to which the framers of the rule do not ap- 
pear to have adverted, and which therefore could not 
be made available in a court of law, there courts of 
equity will interpoſe for the purpoſe of giving to ſuch 


circumſtances the effect to which they may be equita. 
buy intitled. See p. 21. 


By the rule of law it ſeems to be ſettled, that a 
leſſee having covenanted to pay rent, ſhall not be diſ- 
charged from his covenant, though the premiſes be 
cleftroyed by fire, &c. If a court of equity, without 
requiring circumſtances which the rule of law does 


not reach, will, in direct oppoſition to this rule, re- 


heve the leſſee, in all caſes in which the enjoyment 
of the demiſed premiſes is loſt, it muſt be admitted 
that equity does in ſuch caſes control the law; but, 


if the caſe involve ſome particular 1 of 
which the leſſee could not avail himſelf at law, but 


which in conſcience ought to be reſpected, its inter- 


ference does not control, but proceeds on the ground 


of the rule of law not being applicable to, or framed 
to meet ſuch caſe. If the leflor- covenants to rebuild 
the premiſes in the event of their being burnt down, 
as a court of law could not in an action for rent ad- 
vert to This covenant, a court of equity might per- 
haps be induced to reſtrain the leflor from proceeding 
in ſuch action, it being againſt conſcience, that a man 
ſhould infiſt on the benefit of a covenant, which was 
induced by another covenant, which he . refuſes or 


neglects to perform. The decifion ſeems alſo to 
| break 
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becomes money received for the uſe of 
him that paid it, and he may recover it 
in 


break in upon another rule of equity ; namely, that 


when the equity is equal, the law ſhall prevail. If the 


premiſes demiſed are deſtroyed by accident, as fire, &c. 


the loſs of the rent muſt fall either on the leſſor or leſ- 


ſee. The law ſays, the leſſee ſhall ſuſtain the loſs, 
(unleſs he has guarded againſt ſuch contingency by a 
covenant in his leaſe, ) that is, that he ſhall continue to 
pay the rent, though he can no longer enjoy the pre-' 
miſes. To relieve him from this legal liability, it muſt 
be contended, that he has a higher equity than the 
leflor : but how is this propoſition to be made out? Is 
fault imputable to the leſſor? if not, why ſubject him 
to a loſs from which the law protects him, and which 


the leſſee has not, by the terms of the leaſe, required 


him to bear? I refrain from preſſing the circumſtance, 
that, perhaps, ſome degree of neglect may be imputable 
to the leſſee in moſt caſes of accident, becauſe I con- 


ceive the argument merely requires the leſſor to have 


an equal equity, in order to intitle him to the full 


benefit of his legal right, and this principle and rea- 


ſoning the court of exchequer appears to have recog- 
nized in Hare v. Groves, 3 Anſtr. 687. 


(50 This concluſion does not appear to be a fair 
reſult from the eaſes. The principles upon which 
courts of law proceed upon the ſubject of warranty, 
ſo ſtrongly tend to reconcile the claims of convenience 
with the duties of good faith, that cannot conceive 
the mean by which they can receive an additional 
extent, or be in any degree circumſcribed, without 
endangering the intereſts which they are now ſo well 
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A TREATISE OF EQUITY. Book J. 


in an action at law (9). So if A. ſells 
land to B. who afterwards becomes a bank- 
rupt, 


calculated to preſerve, To excite that diligence | 
which is neceſſary to guard againſt impoſition, and 
to ſecure that good faith which is neceſſary to juſ- 


 tify a certain degree of confidence, is neceſſary to 


the intercouſe of ſociety. Theſe objects are attained 


by thoſe rules of law, which require the purchaſer to 


apply his attention to thoſe particulars which may 
be ſuppoſed within the reach of his obſervation and 
judgment; and the vendor to communicate thoſe par- 
ticulars and defects, which cannot be ſuppoſed to 
be immediately within the reach of ſuch attention. 
If the purchaſer be wanting of attention to thoſe 


points, where attention would have been ſufficient to 


protect him from ſurprize or impoſition, the maxim 
caveat emptor ought to apply; but even againſt this 
maxim he may provide, by requiring the vendor ex- 


preſsly to warrant that which the law would not 


imply to be warranted. If the vendor .be wanting 
of good faith, fides ſervanda is the rule of law, and 
can ſcarcely be more effectually enforced in equity than 
it is at law, ſee Fulbeck's Parallel 16. and Pothier des 
Obligations, par, 1. c. 2. art. 3. where the principle is 
fully conſidered and.1lluftrated, 


If courts of equity were to break in upon thoſe 
diſtinguiſhing principles, all eontracts would be in- 
definite in the extent of their obligation ; but to keep 
within their boundaries, puts no intereſt in hazard; 
for wherever fraud can be imputed, another principle 
attaches, which, though in ſome inſtances more ef— 
fective in courts of equity, is equally recognized at 

law, 


Ch. v. 58. CONSIDERATION OF AGREEMENT. 


rupt, part of the purchaſe- money not 
being paid, in this caſe there is a natural 
Or (/), that the land ſhould ſtand 

charged 


law, namely, that no man ſhall take advantage of 
his own wrong. 


(i) The caſe referred to (Conyers v. Hamond) 
was in equity; the relief given ſeems to fall within 
thoſe principles of | public policy, upon which the 
court proceeded in Law v. Law, Forreſt. 140. and 
Morris v. M'Cullock, Amb. 432. If ſo, the deciſion 
is not to be referred to the dotirine of implied war- 


ranty. 


(A) In the ſale of goods, the law implies the war- 
ranty of title; ſee c. 2. p. 109. note (x) ; for the 
purchaſer cannot have better evidence of title to 
goods than the poſſeſſion of the vendor: if therefore 


that fail, he ought to be "_— ed, and may be, at 


law. 


(!) In Blackie v. Gregſon, 1 Bro. Ch. Rep. 424. 
Lord Camden is ſtated to have obſerved, that in 
Chapman v. Tanner, which is the caſe referred to, the 
vendor had a natural equity to a lien on the eſtate, he 
having ſome of the deeds im his hands ; and the ſame obſer- 
vation was made on that cafe by Lord Apſley, in Fawell 
v. Heelis, Amb. Rep. 724. But this circumſtance 
does not appear neceſſary to bear out the deciſion: 
for in Walker v. Preſwicke, 2 Vez. 622. Lord Hard- 
wicke C. ſtated, ** that if a conveyance be made of 
land, the money not paid, as againſt vendee, his 


heir, or any claiming under him as purchaſer, with 
notice 
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(3) Chapman 
v. Tanner, 
2 Vera. 267. 


A TREATISE OF EQUITY. Book I. 


charged with ſo much of the purchaſe- 


money as was not paid, without any ſpe- 


cial agreement for that purpoſe (g). So 


Where the huſband had bound himſelf to 


ſettle an annuity upon his wife during 
her widowhood, and ſhe had conveyed her 
eſtate to her huſband ; in both deeds there 
was a power of revocation, and they were 
both in the cuſtody of the wife : after 
the huſband's death ſhe conceals the deed 
by which ſhe conveyed her own eſtate ; 
and after many years, when the arrears 
of the annuity would be worth more than 
her own eſtate, ſhe ſets up the bond; this 
ſhall not prevail ; for the cauſe of grant- 
ing ſuch annuity was not ſubliſting. 


notice of this equity, the land may be reſorted to.” 
See allo Pollexfen v. Moore, 3 Atk. 272. which, 
though ſtated in Fawell v. Heelis, to be miſreported, 
is, in Blackburn v. Gregſon, upon reference to Lord 
Hardwicke's note, admitted to be in ſubſtance right. 
The note is as follows: © I delivered my opinion, 


that the remainder of the eſtate purchaſed was to be 
liable, by virtue of the equitable lien.“ See p. 153. 


note (eo). 


Ch. V. S9. CONSIDERATION OF AGREEMENT: 


SECTION IX. 


IN the matter of rents, the law of Eng- 

land is, ex vi termini, more parti- 
cular and ſtrict; for redditus and red- 
dere is the ſame as reſtituere; and theſe 
words reddendo inde, or reſervando inde, 


are as much as to ſay, that the leſſee ſhall. 


pay ſo much of the iſſues and profits at ſuch 


days to the leſſor (1): and therefore it is 


not due or payable before the day (m) ; 
and if the land be evicted (2), or leaſe de- 
termined before, no rent {hall be paid (2); 


(1) Co. Litt. 
141, 142. 
Harriſon v. 
Lord North, 
1 Ch. Ca. 83> 


(2) Clun's 
caſe, 10 Rep. 


128. az Co. Litt. 292. b. Walker' s caſe, 3 Rep. 22. Lord Rockingham v. Oxenden, 1 Salk. 


| 578. 


(m) The rent is not due till the laſt minute of the 
natural day; for if the leſſor dies after ſun-ſet, and 
before midnight, the rent ſhall go to the heir, and nat 
to the executors, Co. Litt. 202. a. per Hale, 2 Sand. 
287. Lord Rockingham v. Oxenden, 1 Salk. 578. 
but ſee E. of Stratford v. Lord Wentworth, Pre. Ch. 
555. and 11 G. 2. c. 19. 


(=) If an eviction be pleaded in bar to rent, it 
muſt be rent grown due after the eviction, Bayn- 
on v. Bobbett, 2 Ventr. 68. the eviction muſt alſo be 
an actual eviction : for a mere entry, or treſpaſs will 
be no ſuſpenſion of the rent, Buſhell v. Lechmere, 
1 Ld. Raym. 369. Bull, Ni. Pri. 176, 177. Hunt v. 
Cope, Cowp. 242. 


for 
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A TREATISE OF EQUITY. Bock I. 


for there ſhall never be any apportion- 
ment 1n — of part of the time (0), as 
upon 


(2) The 11G. 2. c. 19. ſ. 15. has, in certain caſes, 


altered 'the law as to the apportioning of rents, in 


point of time; it being thereby enacted, That if © any 
tenant for lite ſhall happen to die before, or on the 
day on which any rent was reſerved or made pay- 
able upon any demiſe or leaſe of any lands, tene- 


ments, or hereditaments, which determined on the 


death of any ſuch tenant for life, that the executors 
or adminiſtrators of ſuch tenant for life ſhall and may, 
in an action on the caſe, recover of and from ſuch 


undertenant or undertenants of ſuch lands, tenements, 
and hereditaments, if ſuch tenant for life die on the 


day on which the ſame was made payable, the whole, 
or if before ſuch day, then a proportion of ſuch rent, 


according to the time ſuch tenant for life lived, of 


the laſt year, or quarter of a year, or other time in 
which the ſaid rent was growing due as aforeſaid, 
making all juſt allowances, or a proportionable part 
thereof reſpettively. 


Before this ſtatute the rent, oy the death of a tenant 
for life, was loſt ; for the law would not ſuffer his 
repreſentative to bring an action for the uſe and oc- 
cupation, much leſs if there was a leaſe, and the 


| remainder-man had no right, becauſe the rent was 


not due in his time ; nor could equity relieve againſt 


this hardſhip by apportioning the rent, Jenner v. Mor- 
gan, 1 P. Wms. 392, but ſee Anon. Bunb. 294. The 


legiſlature having, however, by the above ſtatute, inter- 
poſed in favour of tenants for life, its proviſions have, 


by an equitable conſtruction, been extended to tenants 
| in 
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upon eviction of part of the land ( p). But 
although rent-ſervice was not apportion- 
| able, 


in tail, where leaſes are determined by their deaths, 
Pagett v. Gee, Amb. Rep. 198. Vernon v. Vernon, 
2 Bro. Ch. Rep. 659. | 


But though the executor of tenant for life is now 
intitled to an apportionment of the rent, yet the di- 8 
vidends of money directed to be laid out in lands, and EG - 
in the mean time to be inveſted in government ſecu- — 
rities, and the intereſt and dividends to be applied, 
as the rents and profits would in caſe it were laid 
out in land, were held not to be apportionable, though 
tenant for life died in the middle of the halt-year, 
Sharrard v. Sharrard, 3 Atk. 502. Wilſon v. Harman, 
Amb, Rep. 279. 2 Vez. 672. Pearly v. Smith, 3 Atk. 
| 260, ; and the authority of the caſe on the will of Lord 
C. J. Holt, 3 Vin. Ab. 18. pl. 3. was denied. But 
where the money 1s laid out in mortgage till a purchaſe 
could be made, the intereſt is apportionable, Edwards v. 
Counteſs of Warwick, 2 P. Wms. 176. This diſtine- 
tion, however, may be referred to intereſt on a mortgage 
being in fact due from day to day, and ſo rot pro- 
perly an apportionment: whereas the dividends ac- 
eruing from the public funds are made payable on 
certain days, and therefore not apportionable; and 
upon the principle of this diſtinction the Maſter of 
the Rolls decreed an apportionment of maintenance- 
money, it being for the daily ſubſiſtence of the infant, 
Hay v. Palmer, 2 P. Wms. 501. See alſo Mr, 
Cox's note (1). And the principle extending to a 
ſeparate maintenance for a feme covert, ſuch ap- 
portionment has in ſuch caſe been allowed at law, 
Vor. I. 6 Cc Howell 
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(3) 1 Roll's 
Ab. 234 pl 2 
4 Ba. Ab. 368. 
18 Vin. Ab. 
510. 


(4) Hodgkins 
v. Robſon, 
1 Vent. 276. 
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able, any more than rent-charge (3), till 


the ſtatute of quia emptores terrarum, 
which, being made only for the benefit 
of the lord, does not ex tend to rent- charge 


or ſeck; yet it ſeems at common law (4), 
| rent-ſervice might be apportioned by the 


act of God, or the law (9); though bythe 


Howell v. Hanforth, 2 Bla. Rep. 1016. Q. Whether 
equity would not apportion dividends of money in the 
funds, directed to be applied for the maintenance of an 
infant, or ſecured by the huſband as a ſeparate proviſion 
for his wife, as it would be difficult for them to find 
credit for neceſſaries, if the payment depended on their 
living to the end of a quarter? That equity will not 
in general apportion dividends, ſee Raſhleigh v. Maſter, 
3 Bro. Ch. Rep. 9g. 


As to apportionment of fines paid on renewal of 
leaſes by tenant for life, ſee Nightingale v. Lawſon, 


I Bro. Ch. Rep. 440. Stone v. Theed, 2 Bro. Ch. Rep. 


443. and the caſes there referred to. As to apportion- 
ment of charges, fee Rives v. Rives, Pre. Ch. 21. James 
v. Stailes, Pre. Ch. 44. Ballett v. Spranger, Pre. Ch. 62. 
Jones v. Silby, Pre. Ch. 288. White v. White, 4 
Vez. 24. Buckeridge v. Ingram, 2 Vez. Jun. 652. 


(p) In what caſes eviction of part of the land is a 
ground tor apportionment, ſee Co. Litt. 148. 


( Lord Coke concludes, from Littleton, ſ. 222. not 
having reterred to the ſtat. quia emptores, that rent- 
{ervice was apportionable at common law, Co. Litt. 
148. .* : 


act 


” © 2 ww Ji ww 
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act of the party it was otherwiſe. And 
by the ſame reaſon, in conſcience, if a man 
be ignorant that he hath ſuch a rent out of 
the land, which is ignorantia facti, or 
that the law would extinguiſh his whole 
rent by a purchaſe of part of the land, 
which is ignorantia juris; even a rent- 
charge (7) hall in ſuch caſe be appor- 


tioned ( 5)- | Waris 


ley's Rep. 257. Dr. & Stud. Dia. 2. c. 16. 
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( Regularly, at law, there can be no apportion- 
ment of a rent-charge, becauſe it is an entire thing, 
1 Rol. Ab. 234.; as if a grantee of a rent- charge 

purchaſe part of the land, he cannot bring a writ of 
annuity, becauſe it was by the grant a rent-charge, 
and he hath diſcharged the land of the rent-charge by 
his own act. But if the rent-charge be determined by 
the act of God or of the law, yet the grantor may have 
a writ of annuity, Co. Litt. 148. and if determined by 
the act of God, it may in ſome caſes be apportioned; 
as if part of the land, out of which the rent iſſues, de- 
ſeend on the grantee, 1 Kol. Ab. 236. pl. 5. 
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(1 See c. 5. 
1. 8. note (a). 
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CHA P. VI. 
Of the Execution of the Agreement. 


SECTION I. 


T remains in the laſt place, that we 

ſpeak of the execution of the agree- 
ment: and iſt, That we inquire what 
ought to be done on the part of him who 
ſues for a performance; for when a man 
takes upon him any duty, not abſolutely 
Fratis, but upon the proſpect of the 
other's doing ſomething on his fide, the 


obligation to make good his undertaking 


is only conditional (1); and, therefore, in 
the law of nature, it 1s a general rule, 
That the particular heads of a contract 


\ Po. B. g. are in the place of ſo many conditions (2); 


(2 
c. 8. f. 8. 


(4) Dom. 


Civ. Law, 45. 


(4) Co. Litt. 
204- a. 

Co per ev. 
Andrews, 


and in conditions all things remain, before 
they are accompliſhed, in the ſame ſlate as 
it there never had been any covenant (g). 
So at common law, in executory contracts, 
pro (2) makes a condition precedent (4), 

except 


Mob. 41. Clarke v. Curneil, 1 Bulſ. 167. 


(za) Pro, in executory contracts, makes a condi- 


tlon; but in contratts executed, as a feoffment, 
leaſe, 


» 
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except in ſome ſpecial caſes: as iſt, Where 


a day is appointed for the performance, 


and the day is to happen before the thing 
can be performed on the other fide (5). 
2dly, Where they are mutual and diſtinct 


covenants (5), and not one in conſideration 


of 


leaſe, &c. it is the conſideration, and doth not amount 
to a condition. In the caſe of conditions annexed to 


contracts executory, as an annuity pro una acra terræ, 
or pro decimis, or pro conſilio, if the grantee of the 
acre be evicted, or if the grantee of the tithes be diſ- 
turbed in his enjoyment, or it the grantee, pro con- 
filio, refuſe to give his counſel, the annuity will 


ceaſe; but if A. be enfeoffed for ſuch conſiderations 


by which the ſtate of the land is executed, the failure 
of the conſideration, as the eviction of the acre, the 
diſturbance of the tithes, or the denial of counſel, 
will not avoid the eſtate. See Co. Litt. 204 Wood's 
Inſt. 231. Dt. 


(5) © The deyendance or independance of cove- 
nants is to be collected from the evident ſenſe and 
meaning of the parties ; and however tranſpoſed they 
might be in the deed, their precedency muſt depend 
on the order of time in which the intent of the tranſ- 
action requires their performance.“ Per Lord Mans- 
field, Jones v. Berkley, Dougl, 665. See alſo Hotham 
v. the Kaſt-India Company, 1 Term Rep. 638. Mor- 
ton v. Lamb. 7 Term Rep. 125. 


Where the participle, doing, performing, paying, 
repairing, is pretixed to a covenant, it is clearly a 
5 mutual 
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(5) Thorpe v. 
Thorpe, 

1 Salk. 171. 3 
IL. Raym. (62. 
1 IL. utw. 245. 
Peters v. Opie, 
1 Ventr. 177. 
Locke v. Wright 
8 Mod. 42. 

5 Vin. Ab. 71. 


* 
+ 
in 
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(6) Ughtred's 

caſe, 7 Rep. 10. 
Clarke v. Gur- 
nell, 1Bulf. :67. 


Smith v. Shel- 


berry, 2 Mod. 33 


Stile, 188. 
Hob. 106. 
Nichols v. 
Raynbred, 
Hob. 88. 
Kingſton v. 
Preſton, 

E. 13 Geo. 3. 
cited in Jones 
v. Berkley, 
Doug. 664 


(7) Hunlock v. 


Blacklowe, 
2 Saund. 155. 
1 Mad. 64. 
i Sid. 464. 


ton, Sid. 280. 
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of the other (6). gdly, Where the cove- 
nant on the plaintiff's part is in the ne- 
gative, which may be broken at any time 


during his life (7); for every man's bar- 
gain 1s to be taken as he intended, when 


he gives credit, and relies upon his re- 


medy, it is reaſonable that he ſhould be 
left to it: but a man ſhall not be com- 
pelled to truſt when he never intended 


it (8). 


(8) Thorpe v. Thorpe, 1 Lord Raym. 662. 


mutual covenant, and not a condition precedent, . 
Boone v. Eyre, 2 Bla. Rep, 1312. Allen v. Babing- 

Atkinſon v. Morrice, 12 Mod. 503. 
But where the covenant goes to the whole conſidera- 
tion on both fides, there 1t is a condition precedent, 


Duke of St. Albans v. Shore, Bla. T. Rep. 270. 


Where the covenants are mutual and diſtin, the 
detendant cannot plead a breach by the plaintiff, in 
bar of the plaintiff's action for a breach by the de- 
fendant ; for the damage may be unequal, and there- 
fore each party muſt recover againſt the other the da- 
mages he ſuſtained, Cole v. Shallett, 3 Lev. 41. 
Thompſon v. Noel, 1 Lev. 16. Howlett v. Strick- 


land, Cowp. 56. But ſee Calonel v. Briggs, 1 Salk, 
122, Goodiſon v. Nunn, 4 Term Rep. _ 


Du. VI. § 2. EXECUTION OF AGREEMENT. 


SECTION II. 


HE therefore, who demands the execu- 
tion of an agreement, ought to ſhew 
that there has been no default in him (e) 
in performing all that was to be done on 
his part (1); for, if either he will not, 
or through his own negligence cannot (2), 
perform the whole on his fide, he has no 


title in equity (d) to the performance of 
the 
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(1) Calonel 

v. Briggs, 

1 Salk. 112. 
Lock v. Wright, 
8 Mod. 40 
Powell v. Pillett 
Gilb. Rep. 188. 
Ducheſs v. 
Duke of Hamil- 
ton, 28 March, 


„ 
Grounds and Rud, of Law and Equity, p. 18. c. 44 Blackwell v. Naſh, 1 Str. 535. Goodie 


fon v. Nuno, 4 Term Rep. 761. 
Stukeley, Cilb. Rep. 155+ 


(2) Butcher v. Hinton, 1 Ch. Ca. 
Pope v. Root, 7 Bro. P. C. 184. Earl of Feverſham v. 


302. Keen v. 


Watſon, Rep. Temp. Finch. 445. 2 Freem. 35. Hatton v. Long, Rep. Temp. Finch. 13. 


(c) Where the plaintiff appears to have taken all 
proper ſteps to the performance of his part of the 
agreement, but has been prevented from the comple- 
tion of it by the neglect or default of the defendant, 
his endeavours will, both at law and in equity, be con- 
ſidered as equivalent to performance, Roll's Ab. 455. 
457, 458. Litt. ſ. 333. Blackwell v. Naſh, 1 Str. 535. 
Hotham v. Eaſt-India Company, I Term Rep. 638. 


() The plaintiff, in equity, if he has not perform- 
ed his part of the agreement, muſt not only ſhew that 
he was in no default in not having performed it, but 
muſt alſo allegde that he is ſtill ready to perform it: 
whereas, at law, if the covenants be not precedent, 
but diſtinct and independent, the plaintiff need not 
alledge nor offer a performance of his covenants to en- 
title him to recover againſt the defendant for the breach 
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the other party, ſince ſuch performance 


could not be mutual. And upon this 
reaſoning it 1s, that where a man has tri- 


' fled, or ſhewn a backwardneſs in per- 


forming his part of the contract, equity 
will not decree a ſpecific performance 
in his favour (e), eſpecially if circum- 

| | ſtances 


of his. See ſ. 1. note (h) ; Pordage v. Cole, 1 Sand. 
320. Nichols v. Raynbred, Hob. 88. But ſee Calo- 
nel v. Briggs, 1 Salk. 112. Goodiſon v. Nunn, 4 Term 
Rep. 761. 


(e) Neither will equity decree an agreement which 
appears to have been diſcharged afterwards by parol, 
though the original agreement was in writing, Goman 
v. Salifbury, 1 Vern. 240. Lord Milton v. Edgworth, 
6 Bro. P. C. 580. Legal v. Miller, 2Vez. 299. Nor 
will equity interpoſe if the agreement has not been in- 
ſiſted on for many years, Wingfield v. Whaley, 5 Vin. 
Ab. 534. pl. 38. Powell v. Hankey, 2 P. Wms. 82; 
ſee allo Orby v. Trigg, 9 Mod. 2., unleſs the ſuſpen- 
ſion of it can be accounted for by ſpecial circumſtan- 


ces; ſee c. 4. ſ. 27. ; but the plaintiff not having per- 


formed his part of the agreement preciſely at the time 
ſtipulated, is not a ſufficient ground for a court of 
equity to refuſe its aſſiſtance, Gibſon v. Paterſon, 1 Atk. 
12. Puicke v. Curtis, 4 Bro. C. R. 329. Lloyd v. 
Collett, 4 Bro. C. R. 469. unleſs from the nature and 
object of the contract compenſation cannot be made, 
Newman v. Rogers, 4 Bro. Ch. Rep. 391. ; for if com- 
enſation can be made courts of equity will diſpenſe 


not only with the exact performance of the contract, in 


2 point 
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ſtances (9) are altered. So if a man buys (3) FS 
land, or certain ſhares of a ſhip, and ſe- Jp mon 
cures the money, (viz. by giving bond, I 
&c.) if the ſeller will not make an aſſur- .f 2. 
ance when reaſonably demanded, he ſhall 

loſe the bargain; for the party ought not 

to be perpetually bound without having 

a performance (4). But if a third perſon (4) Legur v. 
ſhould take a conveyance with notice, and a 8 
without tender and refuſal, he would be 
liable. So where there was an agreement 

between lord and tenant for incloſing a 
common, that the tenants ſhould quit 

their rights of common, and the lord 

ſhould releaſe them all of quit- rents, the 
incloſure was prevented by pulling down 

the fences, and the tenants continue to 

uſe the common ; this 1s a waver of the 


agreement (5). : (5) Lady Lansf- 


b»!ough v. 


Ockſhott, 2 Bro. P. C. 116. 2 Eq. Ca. Ab. 207. 5 Vin. Ab. 8. pl. gt. 516. pl. 24- 


point of time, but alſo with circumſtances of deſcrip- 
tion, if not very material, Calcraft v. Roebuck, 1 Vez. 
Jun. 221. Calverly v. Williams, 1 Vez. Jun. 210. 
Conolly v. Parſons, 3Vez. Jun. 625. in a note. 
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SECTION III. 
BU if a man has performed a valuable 


part of the agreement, and is in no 
default for not performing the reſidue (/), 

there it ſeems but reaſonable, that he 

ſhould have a ſpecific execution of the 

(:) Meredith v. other part of the contract (1), or at leaſt 


Wynn, 


Pee. Ch. ge. that the other ſide ſhould give back what 
Gilb. Rep. 70. 


Baſkerville v. he has received, or uſe his beſt endea- 
alkerville, 


ern. 448. vours, that he be not a loſer by him. 

See Tyre v. 

Ball, iS. For ſince he entered upon the perform- 

2 OV. 1 2. N . „ IS : 

ch. ance in contemplation of the equivalent 
he was to have from the perſon with 


whom he contracted, there is no reaſon 


(f) Chief Baron Gilbert diſtinguiſhes thoſe caſes in 
which the plaintiff is in ſtatu quo, as to all that part of 
the agreement which he has pertormed, from thoſe in 
which he is not in ſtatu quo, obſerving, that where he 
is in ſtatu quo, equity will not enforce the agreement, 
if the plaintiff cannot completely perform the whole of 
His part of it. But if the plaintiff has performed ſo 
much of it that he cannot be placed in ſtatu quo, equity 
will, notwithſtanding his being incapable of performing 
the remainder by a ſubſequent accident, compel the 
other to perform his part of the agreement. And to 
this diſtinction muſt be referred the difference of de- 
ciſion in the caſes of Earl of Faverſham.v. Watſon, 
Rep. Temp. Finch. 445. and Meredith v. Wynn, Pre. 
Ch. 312. See Gilbert's Lex Prætoria, 240, 241. 


why 
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why this accidental loſs ſhould fall upon 
him more than upon the other (2). 


SECTION IV. 


AND ſome ſay, That in all caſes of pe- 
nalty or forfeiture that lie in com- 
penſation (g), equity will reheve (1); for 
where 


Id. Bauce, 1 Salk. 156. Cage v. Ruftell, 2 Vent. 8. 332. 


(g) But though equity will in certain caſes relieve 
againſt forfeitures, it will not avoid the act which works 
it at the inſtance of the party doing the act, Wentworth 
v. Turner, 3Vez. Jun. 3. © There are alſo ſome for- 
feitures which do not allow of compenſation, as forfei- 
tures which may be conſidered as limitations of the 
eſtate, and which determine it when they happen. 
Tenant for life making a greater eftate than his own, 
gives up or ſurrenders the right which he had before, 
and yet he does no damage to the remainder man ; fo 
tenant by copy, taking upon him to make a greater 
eſtate than by law he may, and contrary to the nature 
of his eſtate, does by that determine his eſtate : the 
law has made it ſo; and to relieve againſt it, (unleſs 
in caſe of fraud,) would be directly repealing the law.“ 
Sir H. Peachy v. D. of Somerſet, 1 Stra. 452, There 
are alſo forfeitures which do allow of compenſation, 
| but 
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(2) See ch. 5, 
1. 8. u. (g). 


(1) Hayward v. 
Angell, 

1 Vern. 222. 
Gim ſto le v. 
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f2) Woodman 
v. Blake, 

2 Vern. 222. 
Bertie v. 


Ld. Falkland, 
3 Ch. Ca. 135. 


A TREATISE OF EQUITY. Book I. 


where they can make compenſation, no 
harm is done. So that although an ex- 


_ preſs time be appointed for the perform- 


ance of a condition, the judge may, after 
that day 1s paſt, allow a reaſonable ſpace 
to the party, making reparation for the 
damage, if the damage be not very great, 
nor the ſubſtance of the covenant deſtroy- 
ed by it (2). As where the condition is 
for the payment of money at a certain 


time; for they may allow intereſt for it 


but to which this rule of equity has been held not to 


extend, as where tenant for lite of a copyhold commits 
wilful waſte, equity will not relieve, Thomas v. Por- 
ter, 1 Ch. Ca. 96. Pre. Ch. 547. but ſee Northcote v. 


Duke, Amb. Rep, 511. or where a copyholder obſti- 
nately or for a length of time refuſes to do ſuit and ſer- 
vice, or to repair, Cox v. Higford, 2 Vern. 664. or 
grants leaſes without licence, which might in time be 
uled as evidence of the premiſes being freehold, or de- 
ſtroys the ancient boundaries of the eſtate, Sir H. 
Peachy v. D. of Somerſet, Pre. Ch. 568. But though 


equity will not in general relieve againſt forfeitures 


for wilful waſte, it will relieve againſt forfeitures for 
permiſſive waſte, Pre. Ch. 574. I have qualified the 
rule as to wilful waſte, relief having been given in the 
caſe of Naſh v. Lady Derby, 2Vern. 537. againſt a for- 
feiture incurred by the plaintiff, it appearing that he 
had applied in repair upon the copyhold the timber 
which he had felled, and which at law was held to be 


waſte. 


from 


Ch. vl. $4. EXECUTION OF AGREEMENT. 


from the day it ſhould have been paid (3), 
and the forfeiture 1s a penalty which 1s a 
ſubject matter of relief (0. But where it 
is for the doing a collateral act, they can- 
not know of what value it is to the party 
(4). And at law, that which is granted 
or reſerved under a certain form, is never 
drawn to a valuation or compenſation ; 
.and he ſhall make his own grant void, 
rather than the certain form of it ſhould 
be wreſted to an equivalent (5). For the 
law allows every man to part with his 
own intereſt, and to qualify his own grant, 
as he pleaſes; and therefore will not ſuf- 
fer any ſatisfaction or recompence to be 
given in lieu of it, if the thing be not 
taken as it is granted. So in equity, if a 
creditor agrees to take a ſum of money 


(b) *The true ground of relief againſt penalties is, 
from the original intent of the caſe where the penalty 
is deſigned only to ſecare money, and the court gives 


him all that he expected or deſired ; as in the caſe of 


penalties for non-payment of rents or fines, which are 
only by way of ſecurity of the rent or fine ; and there- 


fore when theſe are paid with intereſt, the money itſelf 


is paid according to the intent, only as to the circum- 
ſtance of time ; which 1s the true foundation of equita- 
ble relief.“ See 1 Stra. 453. See allo Sloman v. Wal- 


ter, 1 Bro. Rep. 418. ſee 4G. 2. c. 28. as to forfeiture. 


for non- payment of rent. 


leſs 
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(3) Barnardiſtoa | 


V. Fa ne, 

2 Vern. 366. 
Northcote 
v. Duke, 


Ambl. Rep. 3 11. 


(4) Sweet v. 
Anderſon, 1723. 
5Vin. Ab. gg. 


pl. 15. 


(5) Lord Bacon's 
Maxims, max 4- 
Woolly v. 

Bp. of Exeter, 
Cro, Jac. 6gt. 
but ſee Collard 
v. Travard, 

2 H. Bla. Rep. 
324. Houſe of 
Lords, 1-95. 
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(6) Sewell v. 
Muſſoo, 

1Vern. 211. 
Jory v Cox, 


Pre. Ch. 160. 


Brown v. 
Bark ham, 


i Þ Wms. 632. 


Nichols v. 
Maynard, 


3 Atk. 519. 


(5) Naſton v. 
Willoughby, 


A TREATISE OF EQUITY. Book I. 
leſs than his debt (7), if paid at ſuch a 


day, he cannot be relieved, if the money 
15 not paid (6). So where A. ſeized in fee, 
and having three daughters, deviſes to 
truſtees to convey to the eldeſt, if ſhe ſhall 
pay Good. to her two ſiſters in fix 
months; and if not, then gives the like 
pre-emption to the ſecond, and then to 
the third: the money mult be paid punc- 
tually to the time, and Chancery will not 


enlar ge it (7). 


7 Feb. 1705. 5Vin. Ab. 93. pl. 12. 


(:) But if the condition of a bond or deed be to pay 
a higher rate of intereſt if the debt be not paid on a 
certain day, equity will confider ſuch condition in the 
nature of a penalty, and relieve againſt it, Lady Holles 
v. Wyſe, 2Vern. 289. Shode v. Parker, 2Vern. 310. | 
Walmſley v. Booth, Barnard. 481. The deciſion in 
the cafe of Halifax v. Higgins, as reported in 2Vern. 
134. is certainly irreconcilable with theſe decifions.; 
but it 1s obſervable, that it was differently cited in 
Lady Holles v. Wyſe, it being there ſtated that the in- 
tereſt was reſerved at 6 per cent. but if duly paid, the 
mortgagee agreed to accept of 5 per cent. ; and this is 
probably the moſt accurate ſtatement ; for in Jory v. 
Cox, Pre. Ch. 161. it is ſaid that the agreement to take 
5 per cent. was by a dillin& deed. If, therefore, the 
firſt agreement was-for 6 per cent. to be reduced to 51. 
upon condition of punctual payment, the deciſion falls 


within the rule of the caſes cited in the margin, and 


cannot affett the above diſtinction, 


Ch. VI. $5. EXECUTION OF AGREEMENT, 


SECTION v. 


A we muſt agree, that mens deeds 


and wills, by which they ſettle their 
eſtates, are the laws that private men are 
allowed to make, and they are not to be 
altered even by the King in his courts 
of law, or conſcience, So that, in caſe 


of conditions ſubſequent (+), that are 


to defeat an eſtate, they are not favoured 
in law; and if the condition becomes im- 
poſſible by the act of God, the eſtate ſhall 
not be defeated or forfeited. And though 
a court of equity may relieve to prevent 
the deveſting an eſtate; yet it cannot re- 
lieve to give an eſtate that never veſted. 
And if the party himſelf, who was maſ- 
ter of the eſtate, and might have diſpoſed 
of it as he pleaſed, is to be tied down to 
the terms and circumſtances he had im- 


(4) The ſubſtantial diſtinction which governs the 


interference of courts of equity in caſes of conditions 
broken, is not whether the condition be precedent or 
fubſequent, . but whether compenſation can or cannot 
be made. See c. 4. ſ. 1. note (c), and the caſes there 
cited, See alſo Hayward v. Angell, 1 Vern. 222, 
Bland v. Middleton, 2 Ch. Ca, 1. Francis's Maxims, 


p. 49 
| | poſed 
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(1) Bertie v. 
Ld Falkland, 
& Verna. 339. 


3 Ch. Ca. 129. 


1 Salk, 231. 
Popham v. 
Bamfield. 

1 Vern. 83. 
Thomas v. 
Howell, 

1 Salk. 170. 
4 Mod. 66. 
Fry v. Porter, 


1 Ch. Ca, 138. 


A TREATISE OF EQUITY. Book f. 
poſed upon himſelf, and thoſe that claim 
or derive under him ; thoſe to wham 
he gives an eſtate upon terms and condi- 

tions mult ſtand much more obliged to 
the performance of the conditions and 


circumſtances upon which it is given (1); ; 


and if the condition becomes im poſſible, 
even by the act of God, the eſtate will 
never ariſe (1). But conditions to reſtrain 
marriages annexed to legacies ſtand upon 
other reaſons; becauſe legacies being re- 
coverable properly in the eccleſiaſtical 


court, where the civil law obtains, are 


here (m) to be interpreted by the ſame 
law, that there may be a conformity in the 


(i) Though courts of equity, equally with courts of 

law, recognize the rule cujus eſt dare illius eſt diſpo- 
nere, yet there are ſome conditions, the breach of 
which will not induce a forfeiture of the benefit to 
which they are annexed ; as where a legacy is given 
on condition that the legatee does not diſpute the teſ- 
tator's will, if there be cauſa probabilis litigandi, the 
legatee having diſputed the will, will not be a forfei- 
ture of his legacy. Powell v. Morgan, 2Vern. go. 


(n) See c. iv. ſ. 10. note (J), in which I have at- 


tempted to illuſtrate the principles, and to bring to- 
gether and claſs the various caſes and diſtinctions upon 
which our law proceeds reſpecting conditions in re- 


ſtraint of marriage. 


laws 


— — Moe. eee te 
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laws that govern them: and by the civil 
law, theſe reſtraints are odious and not 


binding; and ſo by our law, unleſs there 


be an expreſs deviſe over, more than the 
law implies. 


SECTION VI. 


As to the manner in which the agree- 

ment is to be carried into execution, 
it is to be obſerved, that there are ſome 
rules peculiar to certain kinds of agree- 
ments relievable only in this court. Others 
belong more properly to the municipal 


401 


law. As for the firſt, contracts are divi- 


ded into gainful'or chargeable (1). Gain- 
ful contracts bring ſome advantage to one 
party gratis; and therefore in theſe, the 
magiſtrate is obliged to proceed accord- 


ing to the ſtated forms and rigour of law; 


for elſe a man's generoſity might prove 
too great a burthen to him, if he ſhould 
be bound to do more than he he has ex- 

VoI. I. D d preſsly 


(1) See Grotius, 
lib. 2. c. 12. ſ. 2. 
Puff. b. 5. c. 2. 
ſ. 8. where this 
difference is 
very fully con- 
Wel. 
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» Very 692. 
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preſsly declared. But chargeable con- 
tracts bind both ſides to an equal ſhare 
of the burthen, for here we act, or give, 
in order to receive an equivalent. So 
that they may well admit of equity in 


the interpretation: ſince the obligation 
being mutual, neither party ought to be 


over-burthened. And the Court of Chan- 
cery makes the ſame difference between 


voluntary and mutual agreements. And 


therefore the intent of marriage articles 
appearing to be a reciprocal contract be- 
tween them for ſettling each other's claim, 


ought not to be extended larger on one 


fide than on the other. But equity will 


not carry a covenant, being a free gift, 
beyond the letter (2). 


Ch. VI. H. EXECUTION OF AGREEMENT. 


SECTION VII. 


80 although limitations of eſtates, whe- 


ther it were by way of truſt, or by 
eſtate executed at the common law, are to 
be governed by the ſame rule (1), and the 


court mult take the words as they find. 


them (a): yet where ſettlements are agreed 
for 


Alk. 574. Jones v. Morgan, 1 Bro. Ch. Rep. 206. 


() In the conſtruction of limitations which include 


or carry the legal eſtate, the rule is the ſame in courts 


of law and equity. And if the rule of law required the 
words in which ſuch limitations are framed to be con- 


ſtrued in all cafes according to their ſtrict legal im- 
port, courts of equity could not, without endangering 
the intereſts of property, depart from ſuch ſettled and 
eſtabliſhed rule of conſtruction. But in thoſe caſes in 


which the ſtrict rule of law is allowed to bend to the 


plain and manifeſt intent, courts of equity may, with- 
out imputation, proceed upon the ſame liberal prin- 
ciple of conſtruction. That there are'rules of law of 
this flexible nature may be collected from the ſeveral 
authorities referred ro by Sir William Blackſtone, in 
his argument upon delivering judgment in the ex- 
chegner chamber, in the caſe of Perrin v. Blake. See 
Mr. Hargrave's Law Tracts, 489. ; but they are rules, 


to adopt the expreſſion of that learned authority, of the 


ſecond and third claſs; for as to thoſe rules which are 
the great fundamental principles of juridical policy, 
; Dd 2 they 
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(1) Watts v. Ball 
1 P. Wms. 108. 
Bale v. Coleman 


1 P. Wms. 142. 


2 Vern. 670. 
Cow per v. 


Cowper, 


| 2 P. Wms. 736. | 
Maſſenburgh v. Aſh, 1 Vern. 255, Atkinſon v. Hutchinſon, 3 P. Wms. 25 


8. Spencer, 3 
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(2) Trevor v, 
Trevor, 

1 Eq, Ca. Ab. 
387. 1 P. Wms. 
622. 1 Bro. 
P. C. 122. 
Jones v. Laugh- 
ton, 1 Eq. Ca. 
Ab. 392. c. 2. 
Nandick v. 
Wilkes, 1 Eg. 
Ca. Ab. 393. 
8 

Culack v. 


Cuſsck, 1 Bro. 


E. C. 470. 
Dodd v. Dodd, 


Alnlb. Rep. 274. 


berts v. Kingſley, I Vez. 238. 
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for upon valuable conſideration, this court 
will aid 1nartificial words, and make an 
artificial ſettlement (2). As in the com- 
mon caſe of marriage-articles, where they 
are ſo penned, as that if a ſettlement were 
made in the preciſe words of them, the 
huſband would be tenant in tail ; yet this 
court will order it to be ſettled on the huſ- 
band for life only, and then upon the firſt 
and other ſons: For articles are only mi- 
nutes or heads of the agreement of the 


parties, and therefore ought to be ſo mo- 


delled when they come to be carried into 


execution, as to make them effectual ac- 


they poſſeſs that degree of ſanctity that even the moſt 


plain and directly manifeſt intent is not allowed to 
weaken, much leſs to ſuperſede, their operation. See 


c. 3. f. 1. note (3). But though courts of equity are, 


in the conſtruction of ſuch limitations as carry the le- 
gal eſtate, bound to conſult with the rules of law, yet 
in the decreeing the execution of marriage articles, and 
in the conſtruction of executory truſts, they regard the 
end and conſideration of the ſettlement and intent of 


the truſts, beyond the legal operation of the words in 
which the articles or truſts are expreſſed. See Mr. 
Fearne's Eſſay on Contingent Remainders, p. 124. 


4th edit. See ſ. 8. note (9). See allo. c. 3. ſ. 11. note 
{p), 190. Honor v. Honor, 1 P. Williams, 123. Ro- 


cording 
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cording to the intent (o). And if the par- 
ties come into a court of equity for a ſpe- 
cific execution, the court will provide, not 
only for the ſons of that marriage (p), by 


proper limitations, but likewiſe for the 


daughters 


(2) To ſecure the end and conſideration of the ſet- 
tlement is the motive which induces the interference of 
courts of equity; but as that object might be equally 
defeated by allowing the wife to take an eſtate tail in 
her own lands, as by allowing the huſband to take 


an eſtate tail; the articles in ſuch caſe ſball in the ſame 


manner be controlled by the end and conſideration of 
the ſettlement, Jones v. Laughton, 1 Eq. Ca. Ab. 392. 
But where the wife takes an eſtate tail by the articles 


ex proviſione viri, courts of equity will not interpoſe to 


ſettle it otherwiſe, becauſe in ſuch caſe the wife, by 11 
H. 7. c. 20, is reſtrained from aliening after the death 
of her huſband, and cannot in his life-time alien with- 


out his concurrence, Honor v. Honor, 1 P. Williams, 


123. Green v. Ekins, 2 Atk. 473. 477. Whateley v. 
Kemp, cited in Howel v. Howel, 2 Vez. 358. And as 
the power of aliening the eſtate by the huſband and wife 


Jointly is not unreaſonable, equity will not control ar- 


ticles reſerving ſuch a power, Highway v. Banner, 


1 Bro. Ch. Rep. 584. 


(p) Equity will not, in favour of the iſſue, extend the 
proviſions of the articles, if the articles do make 
ſome proviſion for the iſſue, though ſuch proviſion 
does not affect the whole of the ſettled eſtate ; for it 
1s not unreaſonable for the parents to reſerve ſome 
power to themſelves, Chambers v. Chambers, 2 Eq. 

| | | Ca. 
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b daughters (). And even although a ſet- 
1 tlement were actually made in purſuance 
1 of ſuch articles before marriage, equity 
will rectify it, in favour of the iſſue fe- 
male. 


4 Ca. Ab. 35. c. 4. Fitzgibbon's Rep. 127. Howell v. 
* | ; Howell, 2 Vez. 358. 


4 (4) This muſt be underſtood where there is no other 

; proviſion for the iſſue female; for if by the articles, 
portions are to be raiſed for the daughters, equity will 
confider ſuch portions to be the whole extent of the 
benefit intended them, and will not interpoſe to give 
them a further benefit; and this ſeems to be the prin- 
cipal diſtinction between the caſe of Honor v. Honor, 
1 P. Wms. 123. Weſt v. Erriſſey, 2 P. Wms. 349, 
and Powell v. Price, 2 P. Wms. 535, 


SECTION VIII. 


UT equity vill not interpoſe in caſe of 


(1) Bale v. a bare volunteer (1). And therefore 
C-leman, » . „ : 0 

2 Vem. 67 in a ** (P), if the eſtate is executed, 
1 P. Wms. 142, | 

Lonadale v. | the 
Longdale. | | 


23 Vein 456. 2 Venn, 365. Coleman v. Sarrilt, + Vow: Jas. 50, 


00 In the caſe of Papillon v. . 2 P. Wms. 
471. the Maſter of the Rolls appears to have doubted 
whether 


. 


I 
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the law muſt take place; but if executory 
only (2), the intent and meaning 1s to be 
purſued (9). As if A. deviſes lands to 

truſtees 


407 


(2) Leonard v. 
E. ot Suſſes, 
2 Vern. 326. 


Papillon v. 


Vaice, 
2 P. Wms. 


Glenarchy v. Bo'ville, Forreſt. g. Farl ef Stamford v. Hobart, 1 Bro. P. C. 288. Balan 


478. 


ville v. Baſkervilie, 2 Atk. 281. Roberts v. Dix well, I Atk. 607. Goner v. Grolvenor, 


Barnard. 62, 


whether the rule laid down in Shelley's caſe applies to 
a deviſe ; but whatever doubt his Honour entertained 
upon the point, it ſeems to be done away by the 
very exprels deciſions cited by Sir William Black- 
ſtone, in his argument in Perrin v. Blake, to which I 
have already had occaſion to refer. See Whiting v. 
Wilkins, 1 Bulſt. 219. Rundale v. Eley, Cart. 170. 
Broughton v. Langley, 1 Lutw. 814. 2 Ld. Raym. 873. 
In addition to theſe authorities, Mr. Fearne has re- 
ferred to Pawſey v. Lowdall. Burchett v. Durdant, 


2 Ventr. 311. Legate v. Sewell, 1 P. Wms. 87. 


Goodright v. Pullen, 2 Ld. Raym. 1437. Morris v. 
Le Gay, cited 2 Burr. 1102. 2 Atk. 249. Coulſon 


v. Coulſon, 2 Stra. 1125. 2 Atk, 247. Sayer v. Mal- 


terman, Ambl. Rep. 344. King v. Burchell, Ambl. 
379. Wright v. Pearſon, Ambl. 358. Ambroſe v. 
Hodgſon, Dougl. Rep. 323. To which authorities 
many more might be added : they are, however, fully 
ſufficient to the purpoſe, of ſhewing, that whatever 
doubt upon this point might have occurred to his 
Honour in the caſe of Papillon v. Voice, it was a doubt 
which was neither ſanctioned by former deciſions, 


and which has not been ſupported by ſubſequent. 


(2) If a ſeries of uniform deciſions, by great and 
learned men, can give concluſive authority to any diſ- 
tinction, rhe diſtinction here ſtated ſeems to me to be 
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iraſtees to pay debts and legacies, and 
then to ſettle the remainder on her ſon B. 
and 


in poſſeſſion of ſuch claim. It has however, been re- 
marked, that in many of the caſes on this ſubject, 
diſtinctions have been taken and relied upon between 
legal and equitable eſtates, and between truſts executed 
and executory, and from Doe v. Laming, 2 Burr. 1108. 
the opinion of Buller J. in Hodgſon v. Ambroſe, 
Dougl. 327. and Jones v. Morgan, Bro. Ch. Rep. 206. 
it ſeems that ſuch diſtinctions no longer exiſt in courts 
either of law or equity.“ That the rule of conſtruc. 
tion of limitations, including or carrying the legal 
eſtate, whether an immediate deviſe or a truſt executed, 
is the ſame both at law and in equity, 1s admitted ; 
but the queſtion ie, whether the diſtinction between 
ſuch truſts as are executed, and ſuch as are purely ex- 
ecutory, is ſtill a ſound, ſubſtantial, and effective dif. 
tinction, or a diſtinction which has nothing real or 
equitable to ſupport it? Before I apply myſelf to the 
eſtabliſhing of the affirmative propoſition, namely, that 
ſuch diftintion is ſtill a ſound, ſubſtantial, and effec- 
tive diſtinction, I ſhall beg the reader's attention to 
the caſes whence I conceive it will moſt concluſively 
appear that ſuch diſtinction did formerly prevail. The 
firſt caſe reported, in which this diſtinction appears to 
have been relied on, is Leonard v. Earl of Suſſex, 2 Vern. 
526. which was a deviſe to truſtees for payment of 
debts, and in truſt to ſettle the remainder on A. B. and 


the heirs of his body with remainder, &c. ever taking 
ſpecial care in ſuch ſettlement that it never be in the 


power of A.B. &c. to dock the intail during his life, 
&c. The court decreed that A. B. ſhould be only 


tenant for life, without impeachment of waſte, and 
2 ſhould 
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and the heirs of his body, with remainder 
over; and directs, that ſpecial care ſhould 
| | -" 


ſhould not have an eſtate tail conveyed to him; and 
the reaſon aſſigned for the decree was, becauſe here the 
eftate is not executed, but only executory. In this caſe | 
nothing could be more evident than the intent of the 
teſtator to reſtrain the alienation of the eſtate by A. B. 
but if the eſtate had been deviſed immediately to A. B. 
or by way of truſt executed, could ſuch intention, 
evident as it was, have received effect? I ſhould con- 
ceive that it could not. The next caſe in which the 
diſtinction was recognized and adopted was, the Ear! 
of Stamford v. Hobart, 1 Bro. P. C. 288. in which 
caſe Lord Cowper expreſsly ſtated, as the ground 
and principle of his deciſion, that“ in matters execu- 
tory, as in caſe of articles, or a will directing a con- 
veyance, where the words of the articles or will were 
informal or improper, that court would not direct 
a conveyance according to ſuch improper or infor- 
mal expreſſions in the articles or will, but would or- 
der the conveyance or ſettlement to be made in a 
proper and legal manner, ſo as might beſt anſwer the 
intent of the parties.” But in the caſe of Papillon v. 
Voice, the force of the diſtinction is particularly ob- 
ſervable; for Lord Chancellor King not merely 
ſtated that ſuch a diſtinction did exiſt, but marked its 
effect, by allowing the legal rule to prevail as to that 
limitation in the will which included or carried the le- 


gal eſtate, and by allowing the intent to control the 


legal rule, as to that part of the ſame will which was 
purely executory, though the words of the will were, 
except as to this difference, preciſely the ſame. His 
Lordſhip's judgment is thus reported : As to the 

| other 
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be taken in the ſettlement, that it ſhould 


never be 1n the power of her ſon to dock 
| the 


other point, Lord Chancellor declared, the court had 
a power over the money diretted by the will to be in- 
veſted in land, that the diverſity was where the will 
paſſes à legal elate, and where it is only executory, and 
the party muſt come to this court, in order to have the 
benefit of the will, that in the latter caſe the intention 
ſhould take place, and not the rules of law.” In Lord 
Glenorchy v. Boſville, the diſtinction between truſts 


executed and executory was not only admitted, but 


the reaſon and principle upon which the diſtinction 
proceeds, is emphatically aſſigned. Lord Chancellor 
Talbot thus expreſſes himſelf : ** But there is another 
queſtion, viz. How far, in caſes of truſts executory as 
this is, the teſtator's intent is to prevail over the 
ſtrength and legal ſignification of the words? I re- 
peat it, I think, in caſes of truſts executed, or imme- 
diate deviſes, the conſtruction of the courts of law and 
equity ought to be the ſame ; for there the teſtator 
docs not ſuppoſe any other conveyance will be made: 
but in execulory truſts, he leaves ſomewhat to be done; 
the truſts to be executed in a more careful and accurate 
manner.” Theſe authorities are certainly fully ſuffi- 
cient to the purpoſe of ſhewing that the diſtinction be- 
tween truſts executed and executory was at leaſt once 
allowed in our courts of equity as a clear, well known, 
and rational diſtinction, upon which grave and learned 
men might frame and reſt their judicial deciſions. 
But as Lord Hardwicke, in the caſe of Bagſhaw v. 


Spencer, 2 Atk. 583. is reported to have obſerved, that 


all truſts are in the notion of law executory, and are 
to be executed in this court,” it ſeems material to re- 
| 2 ter 
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the intail; the ſon hall be only tenant for 
life, but without impeachment of waſte. 


And 


ter to thoſe caſes in which his Lordſhip has expreſsly 


recognized the diſtinction between truſts executed and 
truſts executory, leſt it ſhould be inferred from the 
above obſervation, that his Lordſhip intended to re- 
ject ſuch diſtinction. In Roberts v. Dixwell, 1 Atk. 


607, Lord Hardwicke C. obſerves, „In the preſent. 


caſe here are all ſorts of trufts, as to mortgage, ſale, 
&c. but the latter part of the truſt is merely executory, 
to be carried into execution after the performance of 
the antecedent truſt : the whole direction therefore 
falls upon this court, and they are to direct how the 
parties are to convey. This court has taken much 


greater liberties in the conſtruction of execulory truſts, 


than where the truſts are adrnally executed, as in the 
caſes of the Earl of Stamford v. Hobart, Papillon v. 
Voice, and Lord Glenorchy v. Boſville. Thicſe cafes 
ſhew that the court has taken a greater latitude, and 


the point which has governed them has been the in- 


tention of the teſtator.” In Baſkerville v. Baſker- 
ville, 2 Atk. 281. his Lordſhip is reported to have 
proceeded on the ſame diftinttion : * Here it is a be- 
queſt of a ſum of money to be laid out in land, and 
therefore merely ex:cutory.” The direct terms in 
which Lord C. Hardwicke appears in Roberts v. 


Dixwell, and Baſkerville v. Baſkerville, to have re- 


cognized and proceeded on the diſtinction between 
truſts executed and truſts executory, will at leaſt juſ- 
tity the preſumption, that he did not intend, by his ob- 
ſervation in Bagſhaw v. Spencer, to reject ſuch diſtine- 
tion; and eſpecially as the expreſſion allows of a diffe- 
rent conſtruction ; for as Mr, Fearne has obſcrved, 

| - "the 
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And it is as ſtrong in the caſe of an execu- 
tory deviſe for the benefit of the iſſue, 
„5 . 5 


the firſt part of the poſition is true, that all truſts are 


in notion , Iaw executory ; but it does not follow that 


courts of equity may not diſtinguiſh truſts themſelves 
into executed and executory; Eſſay on Con. Rem. 
212. 4th edit. which they have done, by conſidering 
the truſts as executory where a conveyance is by the 
teſtator directed in contradiſtinction to thoſe truſts in 
which no ſuch executory medium is referred to. The 
caſe of Jones v. Morgan, 1 Bro. Ch. Rep. 206. being 
referred to, as one of the caſes whence he draws his 
inference, the obſervation of Lord Thurlow, C. in re- 
ferring to the caſe of Glenorchy v. Boſville, that it 
was an executory cale, is at leaſt ſufficient to raiſe the 


_ preſumption, that his Lordſhip did not intend, in de- | 


ciding the caſe at bar, to reject the diſtinction between 
truſts executed and executory. Having referred to the 
authorities which ſeem to me to afford the moſt irre- 
tragable proof that ſuch diſtinction was once known to, 
and allowed to prevail in, our courts of equity, I will 
now proceed to conſider the caſes whence it is inferred 
that ſuch diſtinction no longer exiſts. 


The firſt caſe referred to is Doe v. Laming, 2 Burr. 
1108. The paſſage relied on I conceive to be this : 
„It was contended at the bar, that as to this point, 
there was a diſtinction between a truſt and a legal 
eſtate ; and that even in Chancery there was a diſtinc- 
tion upon this point, between what they call a truſt 
executed and a truſt executory, It is true theſe dil- 
tinctions are to be met with, and have been men- 


tioned, but there does not ſeem to be much ſolidity in 
| either,” 


f 
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as if the like proviſion had been contained 
in marriage- articles. But had ſhe by her 


will 


either.” Per Lord Mansfield, If the opinion of any 
fingle judge be ſufficient to repel the force and to de- 
{troy the effect of a ſeries of uniform deciſions, I am 


far from unwilling to concede to that learned authority 


a well-founded claim to ſuch extraordinary influence; 
but if the concurrent opinions of Lord Cowper, Lord 
King, Lord Talbot, and even of Lord Hardwicke, 
prefiding in a court of equity, called upon by the 
ſtrongeſt ſenſe of duty to inform themſelves of the 
principles and extent of equitable juriſdiftion, and 
ſupported in the diſcharge of that duty by the moſt 
diſtinguiſhed abilities, can give to any diſtinction a 
weight and conſequence ſufficient to bear .up againſt 
the opinion of any fingle judge, however pre-eminent 
his natural endowments, or profeſſional acquirements 
I ſhould ſubmit, with great deference, to ſuch an au- 
thority, that the diſtinction between truſts executed 


and truſts executory is now too deeply rooted in our 


equitable ſyſtem to be ſhaken by its force, 


The next caſe referred to is Ambroſe v. Hodgſon, 
Dougl. Rep. 323. in which caſe Mr. Juſtice Buller 


certainly has very diſtinctly ſtated, that the firſt and 


great rule in the expoſition of all wills is, the intention 


olf the teſtator expreſſed, which, if confiſtent with the 
rules of law, ſhall prevail. It is a rule to which all 
others muſt bend: It ſays, F conſiſtent with the rules of 


law; but it muſt be remembered, that thoſe words 
are applicable only to the nature and operation of 
the eſtate, and not to the conſtruction of the wards.” 
The well-known accuracy of the reporter of that caſe 


will, 
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will deviſed to her ſons an eſtate- tail, the 
law mult have taken place, and they have 


barred 


will, I am perſuaded, juſtify my preſuming the opi- 


nion of the learned Judge to be fully and correctly 
ſtated ; and as I cannot diſcover in that opinion a ſingle 
paſſage which expreſsly denies the diſtinction between 
truſls executed and executory, I muſt conclude, that 
fuch diſtinction, if affected in any degree by the opi— 
nion, is affected by inference neceſſarily deducible 
from it; and I do agree, that the rule of conſtruction 
laid down in that opinion does go a conſiderable way 
towards deſtroying the diſtinction; for when it is ſaid 
that the intent ſhall prevail, if conſiſtent with the 
rules of law, and that the queſtion, whether the 
intention be conſiſtent with the rules of law; can never 
ariſe, till it is ſettled what the intention was; and 
this can only be diſcovered by taking the whole will 
together,“ the rule is ſtated (it by intention be meant 
the ſubſtantial and primary intention) with a latitude 
ſufficient to comprehend the principle upon which 
courts of equity have proceeded in the conſtruction of 
executory truſts; and in that view the diſtinction be- 
tween truſts executed and executory may be ſuperflu- 
ous. It is caſy to lay down general rules; the diffi- 
culty is in the application of them. That courts of 
equity did at leaſt formerly apply a principle of con- 
ſtruction to executory truſts, which they did not con- 
ceive to be applicable to immediate deviſes or truſts 


executed, has been demonſtrated by the caſes referred 


to. The firſt of thoſe caſes, Leonard v. Earl of Suſ- 
ſex, is particularly appoſite to the purpoſe of trying 
whether the rule of legal conſtruction, as above ſtated, 
be the rule by which courts of law will proceed in the 

| conitruction 
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barred their iſſue, notwithſtanding any ſub- 


ſequent clauſe or declaration in the will, 
| that 


eonſtruction of wills; and if the application of the 


legal rule of conſtruction to the circumſtances of that 


caſe would induce a fimilar deciſion in a court of law, 
it will follow, that the neceſlity of ſuch diſtinction is 
materially leſſened: but if the application of the rule 
of legal conſtruction would lead to a different deciſion, 
one of theſe conſequences muſt follow, either the de- 
cree in that caſe was againſt the intent, or that the 


true rule of legal conſtruction is not ſufficiently com- 


prehenſive in its application to every caſe to effectuate 
the intent. I have already ſtated the directions of the 
will in that caſe; but the repetition will, I truſt, be 
excuſed. A. deviſes lands to truſtees for the payment 


of debts, and afterwards to ſettle the remainder, one 
moiety to her ſon B. and the heirs of his body, taking 


ſpecial care in the ſettlement that it never be in the 
power of her ſaid ſon to dock the intail of this moiety. 
The intention of the teſtatrix, that B. ſhould not have 
it in his power to alien, is expreſſed in terms; the ne- 
ceſſary conſequence of ſuch an intimation of intention, 
(if the ſubſtantial intent be to prevail,) ſeems to be, 
that he ſhould not take an eſtate to which the right ot 
alienation by recovery would be incidental ; but ſup- 
poſe the deviſe had been immediate or by way of truit 
executed to B. and the heirs of his body, followed 
with a clauſe, reſtraining him from ſuffering a reco- 


very, could ſuch intention, reſtrictive of a right inci- 
dental to an eſtate tail, have received effect either in 


law or equity? Where the truſt is executed, it is 
agreed that the rule of law muſt prevail. What is the 


rule of law upon this point? I will ſtate it from Mr. 
| Juſtice 
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that they ſhould not have power to dock 
the intail; for: a deviſe differs from mar- 


ria ge 


Juſtice Buller's opinion in Ambroſe v. Hodgſon, © A 
man cannot by will,” . &c. prevent a tenant in tail 
from ſuffering a recovery.” But the legal import of 
the words of the will give an eſtate tail, ſubject to 
ſuch reſtrictive clauſe, * ſhall they prevail?“ If it be 
ſaid that ſuch clauſe,. being reſtrictive of the right of 
alienation incidental to an eſtate tail, furniſhes evi- 
dence that the intention of the teſtator was to give an 
eſtate to which ſuch right of alienation was not inci- 
dental, and that courts of law will, in the conſtruction 
of the deviſe, reject the effect of the words of limita- 
tion; the judgment of law would be the ſame as was 
the decree in equity. But it would remain for courts 
of law to ſtate that kind of caſe to which, in the con- 
ſtruction of a deviſe, the rule which determines that a 
teſtator ſhall not prevent the deviſee of an eſtate tail 
from ſuffering a recovery, and that therefore the repug- 
nant clauſe ſhall be rejected, would be effectively ap- 
plicable ; for it ſeems to my apprehenſion, that every 
limitation in which ſuch intention, reſtrictive of the 
right incidental to an eſtate tail, appeared, would fur- 
niſh a ground for cutting down the eſtate tail, (though 
created by expreſs technical words) to an eſtate for 
life ; leſt, by allowing the terms of limitation their 
full force and effect, the object of the clauſe reſtric- 
tive of their conſequence ſhould be diſappointed. But 
if, in the caſe of Leonard v. Earl of Suſſex, the de- 
viſe had been immediate, or the truſt executed, follow- 
ed by a clauſe that the deviſee ſhould- not alien or 
dock the intail, and a court of law could not, in re- 


ſpect of the declared intention of the teſtator, that the 
de viſee 


— — _ — F200" 2 = 
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riage articles in this reſpect, that the iſſue 


under marriage-articles claim as pur- 
TT chaſers 

̃ | 
deviſee ſhould not alien, have given effect to ſuch in- 
tention, for that the deviſe being of an eſtate tail, 
the reſtriftive clauſe was repugnant, and could not be 


ſupported, it muſt follow as a neceffary conſequence, 


that either the decree in equity upon that caſe was 


_ wrong, in giving effect and operation to the reſtrictive 


clauſe, or that the diſtinction upon which the decifion 
of the court proceeded, namely, that the truſt was ex- 
ecutory, gives a wider range than has the rule which 
governs courts of law and equity, in the conſtruction 
of immediate deviſes or truſts executed. But if that 
part of the legal rule of conſtruction, if conſiſtent 
with the rules of law,” be applicable only to the na- 
ture and operation of the eſtate or intereſt deviſed, and 
not to the conſtruction of the words; and if, in order 
to aſcertain the eſtate intended to be deviſed, the whole 
of the will is to be conſulted, (which I agree in certain 
caſes it muſt,) the legal rule of conſtruction ſo ſtated, 
appears to me abſolutely incapable of receiving an ad- 
ditional extent in equity ; and that thoſe clauſes which 
have hitherto been conceived to be void, becauſe re- 
pugnant, ought to control thoſe words of limitation 
to which they are repugnant ; for where a man deviſes 
an eſtate in terms which carry a fee- ſimple or fee-tail, 
and proceeds to declare his intent, that the deviſe ſhall 
not alien the deviſed eſtate ; it ſeems to be a fair in- 
ference, that in uſing terms which carry the abſolute 
or qualified fee, he was either unacquainted with their 
technical import, or being acquainted with their im- 
port, had inadvertently applied them; their legal effect 
being ſo inconfiitent with his intention, declared in 

l. 1, Ee | terms, 


- 
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| (3) Bale v. 


Coleman, 


1 P. Wms. 145. 
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chaſers ( 3), but under a will they are only 
volunteers 7). 


terms, not of a peculiar technical ſignification, but of 
plain, familiar, and common uſe. How far the appa- 
rent intent ought, in the caſe of immediate deviſes, to 
control certain eſtabliſhed rules of legal conſtruction, 
has been conſidered in a tract publiſhed by Mr. Har- 
grave, entitled, Obſervations concerning the Rule 
in Shelly's Cale,” with a profundity of learning, to 
which nothing could have added effect but the preci- 
ſion and energy with which it is applied. I ſhall there- 
fore beg to refer to the arguments there urged, as fur- 


niſhing demonſtration upon this part of my propoſi- 


tion, that in the conſtruttion of immediate deviſes or 
truſts executed, the moſt evident intention of the par- 
ty muſt give way to thoſe great and fundamental rules 
which ſerve as land-marks in the diſpoſition of real 


property. 


The caſe of Jones v. Morgan is alſo referred to; 
but aiter giving to the very elaborate judgment in that 
caſe the moit attentive conſideration, I continue at a 
loſs to diſcover the premiſes whence it can be conclu- 
ded, that the diſlin&tion between truſts executed and 
truſts executory no longer exiſts, I have already re- 
ferrcd to the obſer vation which fell from Lord C. Thur. 
low, when contidering the effect of Lord Glenorchy v. 
Boſville, that it was an executory caſe, The obſervation 
ſeems to admit that ſuch caſes might exiſt, and inclines 
me to conelude, that its object was to diſtinguiſh ſuch 
caſes from the caſe at bar, which, to adopt his Lord- 


ſhip's expreſſion, if not the caſe of a legal eftate, was 


only not ſo, becauſe the firſt uſe, (payment of debts,) 
might abſorb the whole eſtate. I have been led by 
| | | the 


WH * wr WI 5 VV ww. 'W2> a» © 


ally performed (s), as money covenant- 
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the importance of the point into a train of obſervations 
much beyond my original intent, but the reſpect due 
to the authorities relied upon, demanded more than or- 
dinary attention ; I cannot conclude without acknow- 
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ledging the afliſtance which I have derived from Mr. 


Fearne's valuable effay. 


(Y This diſtinction between the iſſue being pur- 


chaſers under marriage-articles, and only volunteers 


under a will, will not hold in thoſe caſes in which the 
will creates an executory truſt in their favour; “ for 
every ceſtuy que truſt, whether a volunteer or not, or 
be the limitation under which he claims with or with- 
out conſideration, is entitled to the aid of a court of 
equity, in order to avail himſelf of the benefit of the 
truſt.” Per Sir Joſ. Jekyll, 3 P. Wms. 222. 


SECTION IX. 


ND as this court is to enforce the 
execution of agreements, and re- 
gards the ſubſtance only and not forms 
and circumſtances (1), 1t therefore looks 
upon things agreed to be done as actu— 


ed 


(s) Upon this principle it was held that the perſonal 
eſtate of a man, who, in conſideration of marriage 
| "8 2 ___ with 


(1) Francis's 
Maxims, 
max, 13» 
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ed (7) to be laid out in land to be in fact 


a real eſtate (v), which ſhall deſcend to 
the 


with an orphan of a citizen of London, had covenant- 
ed to take up his freedom of the city, ſhould be divi- 
ded according to the cuſtom, though the covenant was 


not performed, Frederick v. Frederick, 1 P. Wms. 


710. But it may be material to remark, that nothing 
is looked upon in equity as done but what ought to be 
done, not what might have been done; nor will equity 
conſider things in that light in favour of every body, 
but only for thoſe who had a right to pray it might be 
done. Per Sir Thomas Clerke, Burgeſs v. Wheate, 
Bla. Rep. 123. 2Vern. 284. 3 Atk. 680. 


(:) The rule equally applies to money deviſed to be 


laid out in land. The authorities to ſhew that money 


agreed or directed to be laid out in land, is to be conſi- 
dered as land, are very numerous. The force of the 
rule is particularly evinced by thoſe caſes in which it 
has been held, that the money agreed or directed to be 
laid out ſo fully becomes land, as, 1ſt, not to be per- 
ſonal aſſets, Earl of Pembroke v. Bowden, 3 Ch. Rep. 
115. 2 Vern. 52. Lawrence v. Beverley, 2 Keble, 
841. cited alſo in Kettleby v. Atwood, 1 Vern. 741. ; 


2dly, to be ſubject to the courteſy of the huſband, 


though not to the dower of the wife, Sweetapple 2. 
Bindon, 2Vern. 536. Otway v. Hudſon, 2Vern. 583. ; 
3dly, to paſs as land by will, if ſubject to the real uſe 
at the time the will was made; ſee c. 4. 1. 2. note (). 


See alſo Milner v. Mills, Moſely, 123. Greenhill v. 


Greenhill, 2 Vern. 679. Pre. Ch. 320. Shorer v. 
Shorer, 10 Mod. 39. Lingen v. Sowray, 1 P. Wms. 
172. Guidott v. Guidott, 3 Atk. 254.; 4thly, not to 
5 | pals 
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the heir (2). So where money is agreed 
on marriage to be laid out in land, and 
: ſettled 
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(2) Babington v. 
Greenwood, 

1 P. Wms. 532. 
Lechmere v. 

E. of Carliſle, 
3 P. Wms 212. 
Forreſt. go. 
Edwards v. 


Counteſs of Warwick, 2 P. Wms. 171. Chaplin v. Horner, P. Wms. 483. Scudarors 
v. Scudamore, Pre. Ch. 543. Hancock v. Hancock, 1 Eq. Ca. Av, 153. c. 8. Knight v. 


Atkins, 2 Vern. 20. 


paſs as money by a general bequeſt to a legatee; but it 
will, by particular deſcription, as ſo much money to 


be laid out in land, Croſs v. Addenbroke, Fulham v. 


Jones, cited in a note to Lechmere v. Earl of Carliſle, 
3 P. Wms. 222. or by a bequeſt of all the teſtator's 
eſtate in law and equity, Ruſhleigh v. Maſters, 1 Vez. 
Jun. 204. But equity will not conſider money as 
land, unleſs the covenant or direction to lay it out in 
land be expreſs, Symons v. Rutter, 2Vern. 227. Cur- 
ling v. May, M. 8 G. 2. cited in Guidott v. Guidott, 
3 Atk. 25 5. And as money agreed or directed to be 
laid out in land ſhall in general be conſidered as land, 
ſo land agreed or directed to be ſold ſhall be conſider- 
ed and treated as money, Gilb. Lex Prætoria, 243. 
and the creditors of the bargainor may compel the 
heir to convey the land, Beſt v. Stamford, 1 Salk. 154. ; 
but it muſt be underſtood, that where a teſtator di- 
rects his real eſtate to be ſold for purpoles which are 
anſwered out of the perſonal eſtate, that the next of 
kin may inſiſt upon the real eſtate's being ſold, for 
© there is no equity between the next of kin and the 
heir, but the general principle 1s that the heir takes all 


that which is not for a defined and ſpecific purpoſe 


given by the will.” Chitty v. Parker, 2Vez. Jun. 271. 
Ex parte Bromfield, 1Vez. Jun. 453. Oxendon v. Ld. 
Compton, 2Vez. Jun. 69. Walker v. Denne, 2 Vez. 


Jun. 170. Lord Compton v. Oxenden, 2 Vez. Jun. 261. 
2 | | | and 
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ſettled to the uſe of the huſband and wife 
for their lives, remainder to their firſt and 
other ſons in tail, remainder to the daugh- 
ters in tail, remainder to the right heirs 


of the huſband, provided, that if the huſ- 


band died without iſſue, the wife might 
make her election, whether ſhe would have 


and where the teſtator was intitled to a fund, as money 
or land, his real and perſonal repreſentatives ſhall take 
it, as money or as land, according as the teſtator would 
have taken it, ſee Ackroyd v. Smithſon, and the caſes 
there cited, 1 Bro. Ch. Rep. 503. ſee alſo Hewitt v. 
Wright, 1 Bro. Ch. Rep. as to Lord Thurlow's opi- 
nion, that money reſulting to the heir, as being pro- 
duced by ſale of real eſtate undiſpoſed of, is to be con- 
ſidered as perſonal eſtate of the heir, and as ſuch 
would go to his executor. But if the uſe and poſſeſ- 
fion were not united it would ſtill be conſidered as land, 
Raſhleigh v. Maſters, 1 Vez. Jun. 201. 


(v) Ik the particular eſtate contraded for cannot be 
had, the money ſhall be laid out in other land, Whi- 


' taker v. Whitaker, 4 Bro. Rep. 31. But it may be 


material to remark, that this rule of conſidering mo- 
ney as land, or land as money, does not apply, if the 
ſpecial purpole for which the money is directed to be 
laid out, in land, or the land to be converted into 
money, fail, Cruſe v. Baily, 3 P. Wms. 20. Mallabar 
7, Mallabar, Forreſt. 79. Dunour v. Matteux, I Vez. 
320. Ackrovd v. Smithſon, 1 Bro. 503. Robinſon v. 
Taylor, 2 Bro. 589. Spink v. Lewis, 3 Bro. 355.; 
neither docs it apply if the effect would operate an 
eſeheat, Walker v. Denn, 2Vez. Jun. 170. 
f the 
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the land or money; this money is bound 
by the articles, and ſhall not be aſſets to 
ſatisfy creditors, but the heir ſhall have it, 
as the land ſhould have gone, in cale the 
money had been laid out according to the 


articles; and here the huſband having iſſue 


at his death, though it died ſoon after, 
he could not be ſaid to die without iſſue, 
To no election could ariſe to the wife (3). 


SECTION X. 


a. 


(3 Kettleby v. 
Au od, 
1 Vern 471. 


PUT ſome ſay, that although money ſhall 


in many caſes be conſidered as land, 
when bound by articles, in order to a pur- 
chaſe; yet whilſt it remains (till money, 
and no purchaſe made, the fame ſhall 
be deemed as part of the perſonal eſtate of 
ſuch perſon who might have aliened the 
land, in caſe a purchaſe had been made (%. 
ED — 


(u) The authority of the caſe referred to was very 
much ſhaken by the obſervations which fell from Sir 
Joſeph Jekyll, Maſter of. the Rolls, and Lord Talbot 

3 N | C.in 


hy 
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As if the limitation were to be of the lands, 
when purchaſed, to the huſband for life, 
remainder to his intended wife for life, 
remainder to firſt and other ſons in tail, 
remainder to daughters, remainder to the 
right heirs of the huſband; this money, 
though once bound by the articles, yet 
when the wife died without iſſue, became 


free again, and was under the power and 


diſpoſal of the huſband, as the land would 
likewiſe have been, in caſe a purchaſe had 
been made purſuant to the articles, and 
therefore would have been aſſets to a cre- 
ditor, and muſt have gone to the executor 
or adminiſtrator of the huſband; and the 
caſe is much ſtronger, where there is a re- 


C. in their reſpective judgments in Lechmere v. Earl 
of Carliſle, 3 P. Wms. 220. Forreſ. go. Lord Thur- 


low C. has, however, reitored its weight, by expreſs- 


ly recognizing and deciding upon its principles, in 
the caſe of Pulteney v. Earl of Darlington, ** that 
where a ſum of money is in the hands of one, without 
any other uſe but for himſelf, it will be money, and 
the heir cannot claim;” “ like the caſe (added his 


Lordſhip) of Chicheſter v. Bickerſtaff, againſt which, 


I think, there is no judgment, though there are a num- 
ber of opinions. I know no better authority than that 


caſe,” ſee note (7). 


. ſiduary 
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fine levied of money (2) in truſtees hands 
to be laid out in lands (2). 


(u) But a decree will bind the money as effectually 


as a fine could have bound the land, for equity alone 


views it in the light of real eſtate; and whatever 
doubts formerly prevailed reſpecting the right of ſuch 


perſon to the money, who, if the money had been laid 
out in land, might, by fine, have acquired an abſolute 
eſtate in the land, (ſee Eyre's caſe, 3 P. Wms. 13.) it 


ſeems now to be ſettled, that wherever a fine would 


have rendered the party abſolute owner of the land, he 


is immediately intitled to a decree for the money; ſee 
Benſon v. Benſon, 1 P. Wms. 130. Edwards v. Counteſs 
of Warwick, 2 P. Wms. 171. Oldham v. Hughes, 2 
Atk. 452. Trafford v. Boehm, 3 Atk. 440. 447. Cun- 
ningham v. Moody, 1 Vez. 174. But if a recovery 
would have been neceſſary for ſuch purpoſe, equity 
will decree the money to be laid out, that thoſe in re- 
mainder may have their chance, Short v. Wood, 1 P. 
Wms. 471. Colwall v. Shadwell, cited 1 P. Wms. 471. 
485. Edwards v. Counteſs of Warwick, 2 P. Wms. 171. 
Cunningham v. Moody, 1 Vez. 174. Collett v. Col- 
lett, 1 Atk. 11. Trafford v. Boehm, 3 Atk. 447 The 
reaſon of this diſtinction is, that a fine may be taken in 
vacation, ſo as to bar the iſſue, but a recovery can 
only be ſuffered in term time. See Carter v. Carter, 
Forreſt. 272. That equity will not decree the money 
to an infant, who wouid be tenant in tail with remain- 
der in fee, as he could not levy a fine during his in- 


fancy; See Carr v. Elliſon, 2 Bro. C. R. 56. Earlom 


2. Sanders, Ambl. 242. 


ſiduary legatee (1). Yet there can be no (*) Chicheſter 


Earl of Dariing- 
ton, 1 Bro. Ch, 


Rep. 236. Wade v. Paget, 1 Bro. Ch. Rep. 368, (2) Ben'o1 v.Benfon, 1 P. Wms. 130. 
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(1) Grotius 
lib. 2. c. 16. 


c. 12. 
Livy, lib. 1. 24. 
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SECTION XI. 


UT 2dly, We are to treat of ſuch rules 
as belong more immediately to the mu- 
nicipal law: ſince where there is no parti- 
cular motive for equity io interpoſe, the 
court of Chancery follows the law. And 


here we may obſerve in general, that in- 
terpretation is a collection of the meaning 


out of ſigns moſt probable: And theſe are 
words and other conjectures. As for 
words, the rules are well expreſſed in the 


ancient form of making leagues, which 


appointed, that the words ſhould be ex- 
pounded fairly, in the common ſenſe that 
the words bore in that place at that 
time (1). And the difference is apparent 
between writs and deeds, or wills (x). 


For in adverſary writs, nothing ſhall be 


demanded or recovered, but according to 


its proper fignification : and therefore a 
| reputed name will not ſerve. But in deeds 


or wills they ſhall be taken according to 


the common intendment and phraſe of the 


(x) The rules which govern the conftruftion of 


deeds and wills are very particularly confidered in 


Shepherd's Touchſtone, ch. 5. and 2 Bla. Com. 379. 


country ; 


rd ty gy — — 
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country; and ſo in a verdict, or an ami- 


cable writ; as a fine or recovery. But as 
to names, either of the perſon or thing, 
in deeds and wills, or amicable writs, the 
general rules are theſe: iſt, Quod de no- 
mine proprio non eſt curandum dum in 
ſubſtantia non erretur, and therefore a re- 
puted or known name is ſufficient; and 
this need not be time out of mind, as in 


preſcriptions, but ſuch convenient time as 
they may be known by ſuch name in vici- 


neto where it is to be tried. 2dly, Quod 
nihil facit error nominis cum de corpore 
conſtet (2); and therefore, where the 
thing paſſes by livery, præſentia corporis 
tollit errorem nominis ()). gdly, If there 
be two of the ſame name (g), there the 


intent ſhall be taken (3). qthly, In caſe 
of 


() Lord Bacon, in his Maxims, reg. 25. has il- 


luſtrated this rule by a great variety of caſes, to which I 
beg to refer. 


(z) In ſuch caſe, for the purpoſe of collecting the 
intent, parol evidence muſt be admitted, ambiguitas 
verborum latens verificatione ſuppletur nam quod e 
facto oritur ambiguum, verificatione facti tollitur. See 
Ulrich v. Lichfield, 2 Atk. 372. Dowſet v. Sweet, 
Ambl. Rep. 175. Fonnereau v. Poyntz, 1 Bro. Ch. 
Rep. 472. Stebbing v. ne 2 Bro. Ch. Rep. 85. 

| Spink 
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(2) Sir Moyle 
Finch's caſe, 
6 Rep. 64- 


(3) Lord Ba- 
co 's Maxims, 
reg. 23. 

Lord Chenev's 


caſe, 5 Rep. 68. 
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| (4) Thecafeof of a corporation (4) or common perſon, a 


the Chancellor 
of Oxford, 

10 Rep. 53 b. 
Dr. Avray's 
caſe, 11 Rep. 
21. 


(5) Covnden v. 
C lerke, Hob. 


32. 


(6) Burchett v. 
Durdant, 

2 Ventr. gt 1- 
Pollexf 457. 


2 Ley. 232. S. C. 


(7) Baker v. 
Hall, 1 Eq. Ca. 


Ab. 214 pl. 12. 


Stra 41. 


 Newcomen v. 


Barknam, 

2 Vern. 729. 
Pre. Ct: 442. 
461. 

Mr. Hargrave's 
note, Co. Lit:. 


33. b. Stra. 35. 


(8) Co. Litt. 
24. b. 


eſcription, which is vice nominis, is ſuf- 
ficient, if the perſon be ſo deſcribed as he 
may be certainly diſtinguiſhed from other 
perſons (5). As heirs of the body of J. S. 
now living (a) is tantamount to heir appa- 
rent (6). So, where he takes notice in the 
will, that others were his heirs general; a 
limitation to his brother's ſon by the name 
of heir male, is a good name of pur— 
chaſe (7). But as all deviſes to diſinhe- 
rit an heir at law are to be taken ſtrictly, 
and the words heirs male being a legal 
term, where they are not accompanied 
with any other words to determine the 
ſenſe otherwiſe, as heir apparent, or heir 


_ now living, &c. they cannot amount to a 


ſufficient deſcription of the perſon (8), if 
there be another who 1s heir general (5). 


Spink v. Lewis, 3 Bro. Ch. Rep. 355. Baugh v. Read, 
I Vez. Jun. 259. 


(a) And as a limitation to the heirs of the body of 
A. then living, ſhall be good as deſignatio perſonæ, 


notwithſtanding the rule non eſt hæres viventis ; ſo a 


limitation to the heirs of the body of A. then begotten, 
ſhall prevail. See Darbiſon on dem. of Long v. Beau- 
mont, 1 P. Wms. 229. 1 Bro. P. C. 489. . Goodright 
v. White, 2 Bla. Rep. 1010. 


But 
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But a remainder to the heirs male of the 


. of E. L. is good, though E. L. is 


living 


(b) The caſes in which it has been held that the 
perſon deſcribed as an heir ſpecial need not anſwer both 
parts of the deſcription, by being actually heir, as well 
as that ſpecies of heir denoted by the deſcription, ſeem 
to have materially broken in upon the dottrine of Lord 
Coke upon the ſubject; ſee Co. Litt. 24. b. and which 
doctrine has been purſued in many caſes, excluſive of 
thoſe on which Lord Coke relied, particularly in 
Counden v. Clerke, Hob. 29. Southcott v. Stowell, 
1 Freem. 216. Lord Offulton's caſe, 3 Salk. 336. 
and Dawes v. Ferrers, 2 P. Wms. 1. Starling v. 
Ettrick, Pre. Ch. 54. Mr. Hargrave has, with his 
uſual ability, attempted to vindicate the propriety of 
Lord Coke's doctrine, obſerving, that it may be 
doubted whether there is a paſſage in all his works 
more capable of ſtanding the ſevereſt teſt of modern 
criticiſm ; and having examined the circumſtances of 
the caſes ſuppoſed to have weakened its authority, con- 


_ cludes his note p. 32. (a), with remarking, that Lord 


Cowper's judgment, in Newcomen v. Barkham, which 


was materially ſhaken 1n its principle by what fell 


from Lord Hardwicke, in decreeing upon the bill of 


review, is the only direct authority againſt Lord Coke. 


In a following note, however, p. 164. (a), he can- 
didly admits, that fince writing his former note, a 
caſe has been publiſhed, in which the Court of King's 
Bench, after three arguments, decided againſt apply- 


ing the above rule to a will, Wills v. Palmer, 5 Burr. 
2615. and that in another, which was alſo three times 


argued, the Court of Exchequer had refuſed to apply 
the 
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living at the time when the remainder hap- 
pened to take place, and the heir apparent 
(9) Dabiſea {ſhall take (9). 


on dem. 
Long v.Beaumon, 1 P. Wms. 229. 


the rule to a marriage-ſettlement, Evans on dem. of 
Burtenſhaw v. Welton, Exch. M. 1774, or H. 1775. 
This concurrence of authority, the reſult of ſo 
much deliberation, for both courts appear to have 
weighed the ſubject with the moſt anxious attention, 
ſeems to have given a weight to the decree in New- 
comen v. Barkhain, beyond that to which Lord Hard- 

wicke thought the principle entitled. I cannot, how- 
ever, conclude this note, without recommending the 
reader to conſult Mr. Hargrave's obſervations in ſup- 
port of Lord Coke's doctrine, that to take as a purchaſer 
by deſcription of a ſpecial heir, every part of the de- 
ſcription muſt unite in the claimant. See alſo Mr. 
Fearne's Eſſay on Con. Rem. p. 319. 4th edit, and 
Gwynne v. Hooke, 1 Wilſ. 30. 


SECTION XII. 


ND not only the place, but the time 1s 
material; for the contract takes effect 


ben. immediately (1), and therefore is to be in- 
6. 11.5: terpreted as matters ſlood at the time (2). 
(2) Marſh v. | | As 


] nes, 2 Leo. 


117, 1 Knight, Cro. Car. 455. Betty v. Doi mer, 12. Mod. 526. 
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As ina loan, the value 1s to be eſtimated, 
as it was at the time of the contract (g). 
So in a will, the value of a legacy of ſu- 
gars, payable ſuch a year, after the time 
is elapſed, becomes a perſonal duty to 
be paid in money here, of a mean value of 
the ſugars there in that year (4). So if a 
ſettlement for a jointure is made in pur- 
ſuance of articles, and there is a covenant 
in the articles, that the lands are of ſuch a 
yearly value, but it is omitted in the ſet- 
tlement; yet the covenant ſhall be decreed 
in. ſpecie, but the value of the lands 1s to 
be eſtimated, with reference to the time of 
the jointure ſettled, and not according to 
the preſent value, unleſs the covenant had 
been that they ſhould continue of their 
then value (5). But every man is to ſuf- 
fer for his own delay or neglect. And 
therefore he who does not perform his 


part of the contract at the time agreed 


on by the parties, or appointed by la, 
muſt ſtand to all the conſequences (c). As 
if 


00 s See c. 6. ſ. 2. in which the principle upon which 
courts of equity relieve againſt lapſe of time is conſi- 
dered, and ſeveral cafes illuſtrative of its reaſon and 
extent are particularly referred to. Many other ca'es 

| | might 


| 4 


(3) Ellis v. 
Lloyd, 1 Eq. 
Ca. Ab. 289. 


pl. 3. 


(4) Symes v. 
Vernon, 2 Vern. 
553 


(5) Speake Vo 
Speake, 
1 Vein. 217. 
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if A. is bound to transfer ſtock before the 


goth of September to B. and the time is 


paſt, and the ſtock much riſen; he ſhall 
ſtill be obliged to transfer ſo much ſtock 


in ſpecie, at the price it is now at, and ac- 


(8) Gardner v. 
Pullen, 2 Vern. 


394+ but ſee c. 1. 


count for all dividends from the time that 


it ought to have been transferred (6). 
ſ. 5: note (o). c. 2. . 11. 88 (5). 6 ſ. 1. note (c). 


might however bs added, in which equity has refuſed 
to relicve againſt the lapſe of time, when the covenant, 
not being mutual, ſome particular act was to be done 


by the one party, to intitle himſelf to the benefit of a 


covenant by the other. Thus in Allen v. Hilton, 
MSS. 22 Feb. 1738, the defendant had covenanted to 
renew the plaintiff's leaſe, at the requeſt of the plaintiff, 
within three months before the expiration of the then 
granted leaſe. The leaſe being within a month of ex- 
piring, and the plaintiff not having requeſted a re- 
newal, the defendant agreed to leaſe the premiſes to 


other perfons. The plaintiff then being in poſſeſhon, 


applied for a new leaſe, which defendant refuſing, he 
filed his bill. The Lord Chancellor was clearly of 
opinon, that the plaintiff, having omitted to apply at 
the time agreed on, was not entitled to relief ; obſerv- 
ing, that if a leſſee were relievable in ſuch a caſe, he 
knew not where the court could ſtop ; it would be 
ſaying, the leſſee ſhall be looſe, and the leſſor bound. 
It may be obſerved that the caſe referred to, was a 
leaſe of a colliery, which, from the nature of the 


property, might have influenced the judgment of the 


court; and the Chancellor certainly does appear, in the 
note which I have of the caſe, to have adverted to ſuch 


circumſtance; but his Lordſhip ſeems to have reſted 
his 


—_ > e_”-R -.-- 


* 22 we \wF 
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his decifion upon general principles, and not upon the 
particular circumſtances of the caſe. So in the caſe of 
Baily v. Corporation of Leominſter, Lord Thurlow C. 
held, that a leſſee for lives, intitled by covenant to a 
renewal on application whenever one of the lives 
ſhould fall, was not entitled to ſuch renewal upon his 
application, when two lives were dropped, though he 
offered to pay the fines, &c. for both lives ; his Lord- 
ſhip obſerving that the covenants were not mutual. 


See Armiger v. Clarke, Bunb. 111, 112.; but ſee Raw- 


ſtone v. Bentley, 4 Bro. Ch. 418. ; ſee alſo * 
v. Guy's Hoſpital, 3 Vez. 295. 


SECTION XIII. 


T 1s certain, therefore, that when words 
may be ſatisfied, they ſhall not be re- 
ſtrained further than they are generally 
uſed, but they are to be underſtood in their 


proper and moſt known ſignification (a). 
But 


(4) Quoties in verbis nulla eſt ambiguitas ibi nulla 


expoſitio contra verba expreiſa fienda eſt, Co. Litt. 


147. a. But where the intention is apparent, too much 
regard muſt not be had to the native and proper defi- 
nition, ſignification, and acceptance of words and ſen- 
tences,” Shepherd's s Touchſtone, c. 5. p. 87. © For the 

Vor. I. Ff words 


433 


434 


A TREATISE OF EQUITY. Bock I. 


But all the clauſes of covenants are to be 
interpreted one by another, in giving to 
each of them the ſenſe which reſults from 
the whole; for it is one entire deed which 
ought to agree with itſelf, and all the words 
take effect by one livery, and all tend to 
one end and purpoſe (e). And all deeds 


arc 


words are not the principal thing in a deed, but the 


intent and deſign. of the grantor ; and the law com- 
mends the aſtutia, the cunning of Judges, in conſtru- 
ing words in ſuch manner as will beſt anſwer the in- 


tent. The art of conſtruing words in ſuch manner as 


ſhall deſtroy the intent may ſhew the ingenuity of coun- 
ſel, but it very ill becomes a judge.“ Per Lord C. J. 
Willes, Dormer v. Parkhurſt, 3 Atk. 136. ſee alſo 
Earl of Clanrickard's caſe, Hob. 277. ſee c. 3- ſ. I. 
note (5). But the intent ſhall not prevail, if incon- 
fiſtent with any eſtabliſhed rule of law, Plow. 162. 
b. Corbet's caſe, 1 Rep. 85. b. Pybus v. Mitford, 1 
Ventr. 279. Hearn v. Allen, Hutt. 86. cites Abra- 
ham and Trigge, cited in Beresford's cafe, 7 Rep. 41. 
In collecting the intent, common uſage i is frequent- 
ly reſorted to, Saville, 124. 


(e) The conſtruction muſt be upon the entire deed, 
and not upon disjointed parts of it; nam ex antece- 
dentibus & confequentibus optima eſt interpretatio, & 
turpis eſt pars quæ ſuo toto non convenit, 1 Bulſtr. 101. 


Plowd. 161.; and this rule of conſtruction prevails 
both in law and equity; per L. C. Parker, Butler v. 
Duncomb, 1 P. Wms. 457. That a legal inſtrument 


ſhall not be conſt rued by the att of the parties, ſee 
Baynham 
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are but in the nature of contracts, and the 
intention of the parties reduced into writ- 
ing; and the intention is chiefly to be re- 


garded (1). In an act of parliament, the 


intent appearing in the preamble ſhall con- 
trol (/) the letter (2) of the law; (for the 
preamble is as a key to open the meaning 


of the act, though in reality they are no 
part of the att, and introduced but of late 


Baynham v. Guy's Hoſpital, 3 Vez. * 5. Eaton v. 
Lyon, 3Vez. 694. 


(/) This rule was with ſome warmth reprobated 6 
Lord C. Cowper, in the caſe of Copeman v. Gallant, 
1 P. Wms. 320. and indeed ſeems irreconcileable with 
Barker v. Redding, Palm. 485. Sir William Jones, 
163, and the caſes there referred to. And though 
Lord Chief Baron Parker and Lord C. Hardwicke, in 
the caſe of Ryall v. Rolle, referred to in the margin 
(2), rejected the rule laid down by Lord Cowper, that 
the preamble ſnould not be allowed to reſtrain the ope- 
ration of an enacting clauſe; yet they did not go the 
length of holding that the preamble ſhould in all caſes 


control and reſtrain the enaQting clauſe, the Lord 


Chief Baron expreſsly confining his poſition to thoſe 
caſes where not reſtraining the generality of the en- 


acting clauſe would be attended with inconvenience, 


1Vez. 365. As to the principal rules to be obſerved 


in the conſtruction of acts of parliament, ſee Introduc- 


tion to Bla. Com. ſ. 3. and 3 Rep. 7. Lord Bacon's 


Readings on Statutes of Uſes, 334. Wolſuſtan v. Bp. of | 


n 2 Wil. Rep. 174. 


Ff 2 years; 
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(1) Per Maſter 
of the Rolis in 
Baden v. E. of 
Pembroke, 
2Vern. 58. 

(2) Ryall v, 
Rolle, 

1Atk. 175.182, 
1Vez. 365. 371» 
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years;) and in caſe of a deed made in pur- 
ſuance of articles, the articles ſhew the in- 

tent of the parties as much as a preamble 
can that of an aft of parliament (g). 


g) The caſes in which equity varies the ſettlement, 
the ſettlement purporting to be made in purſuance 
of the articles, may be referred to miſtake or fraud ; 
on either of which grounds equity may and will inter- 
poſe, to enforce the ſpirit and object of the articles; 
« 1ſt, Becauſe they are upon valuable conſideration ; 
2dly, Becauſe they are to be carried into execution 
againſt the parents; 3dly, That were they to put the 
children completely in the power of either parent, 
there would be no object of the contract.“ Per Lord 
C1 hurlow, Jones v. Morgan, 1 Bro. Ch. Rep; 2822. * 


SECTION XIV. 


ND it is a general rule, that ſeveral 
deeds made at one time (+), are to be 
(1)Lord Crom- taken as one aſſurance (1); yet every one 


well's caſe, 


2Rep. 74. b. | | h hath 
79+ fs 

Earl of Leiceſter's caſe, 1Ventr. 278. Harergili v. Hare, Cro. Jac. 310. White v. Weſt, 
Cro. Eliz. 792. Ferrers v. Fermor, Cro. Jae. 649, Selwyn v. Selwyn, 2 Burr, 1131. 
Roe on dem. of Noden v. Griffith, 4 Burr. 1953. Vaughan on dem. ot Atkivs v. Atkins, 
5 Burr. 2764. Williams v. D. of Boiton, zVez. Jun. 138. | 


00 Where the firſt cony eyance is imperlect of it- 
| . >. Jett, 
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hath its diſtin& operation to carry on the 
main deſign. And therefore where a man 


covenanted by marriage-articles to pay the 
legacies charged upon his wife's eſtate, and 


gave a ſtatute, and alſo a mortgage of his 
own eſtate, to ſecure the ſame, and by an 


indorſement upon the mortgage the ſame 


was to be void, unleſs the wife's eſtate was 
ſettled upon him for life, &c. according to 
the marriage-articles : this indorſement, 
though upon the mortgage only is ſuſ- 
ficient to diſcharge the ſtatute and arti- 
cles (2). Beſides, they being all executed 


ſelf, and is to receive its perfection from a ſubſequent 
act, then of neceſſity the two inſtruments mult be taken 
as one entire conveyance ; as covenant to levy a fine or 
ſuffer a recovery, or a covenant for further aſſurance, 
and aſſurance afterwards made: and there is no in- 
congruity that an imperfett thing ſhould wait for its 
perfection from a ſubſequent act, for nothing paſſes in 
the mean time, (See Seymor's caſe, 10 Rep. 95. b.) 
But where the firſt act is of ſufficient ability to paſs an 
eſtate, the law will not expect a future at, though to 


ſome collateral purpoſes it would paſs it ſtronger.” 


Herring v. Brown, Skinner's Rep. 186. For the va- 
rious caſes in which ſeyeral deeds will be conſidered 
but as one entire conveyance, ſee 16 Vin. Ab. 138. 
It is however obſervable, that when a deed purports to 
be an abſolute conveyance, a defeaſance by a ſeparate 


deed will be deemed very ſu'picious, Cottrell v. Pur- 


chaſe, Forreſt. 61. 
. at 


437 


(2) Laurence v. 
Blatchford, 
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at one and the ſame time, the ſame wit- 
neſſes, and part of the ſame agreement, 
are all to be looked upon as but one con- 
veyance. So where a father put his ſon 
apprentice, and gave a bond for his fide- 
lity, and at the ſame time took a covenant 
from his maſter, that he ſhould at leaſt 
once a month ſee his apprentice make up 
his caſh; this bond and covenant ought to 
be taken as one agreement (i), and there- 
fore the father ſhall be anſwerable for no 
more than the maſter could prove the ap- 
prentice embezzled in the firſt month 
(3) Montague when the embezzlement began (g). 


v. Tidcombe, 
2Vern. 519. 


(i) But where the father, upon payment of a ſum 
which his ſon had embezzled, deſired the maſter not 
to truſt the ſon any more with the caſh, it was held, 
that ſuch requeſt would not diſcharge him from the 

bond which he had entered into for his ſon's fidelity; 
N but the court refuſed to extend his liability beyond 
N | | the amount of the band, See Ry v. Beecher, 
{ | 3 P. Wmms. 287. . 
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SECTION XV. 


B finding out the true meaning, is, the 
reaſon or pins which moved the will. 
And this is of the greateſt force, when it 
evidently appears that ſome one reaſon 
was the only motive that the parties went 


upon; which is no leſs frequent i in laws 


than in facts. And here that common ſay- 


ing takes place, hat the reaſon ceaſing, the 


law itſelf ceaſes (1). So a preſent made in 
proſpect of marriage may be revoked, and 
demanded back, if the marriage does not 
take effect (2), eſpecially, if it ſticks on 


that ſide to whom the preſent was made 


(). And with this agrees the practice of 
| the 


(4) The ſame rule prevailed in the civil law, Dig. 
lib. 12. tit. 4, 2 Huber: Prælectiones, 394, 395. 2 


Noodt Com. 228. and till prevails in the law of Scot- 


land under the ſame title, cauſa data non ſecutà, 1 


Lord Bankton's Inſt. 215. 21. Erſkine's Inſt. 444. 10. 
and in the caſe of King v. Withers, Forreſt. 122. Lord 


Talbot refers to the principle of this rule, de cauſa 


dati non ſecutà, as governing the deciſions in which 
portions charged upon land, and made payable at a 
particular age, or on marriage, have been held to ſink 
into the land where the legatee or party has died be- 


fore the period when, or event on which they were to 
be 


UT that which helps us moſt in the 


(1) Co, Litt. 
70. b. 


(2) Cited p. 
North C. J. 
in bene, 
v. 
2 Mod. a 
See alſo 14 Vin. 
Ab. (Gift) 19. 
pl. 7. 


440 A TREATISE OF EQUITY. Book 


the court of Chancery, where if a term be 
raiſed for a particular purpoſe in pur- 
ſuance of marriage-articles, when that 
purpoſe is anſwered, it ſhall fall again into 
the inheritance, and ſhall not be aſſets to 
pay any debts, but what affect the inherit- 
ance; as bond-debts, and debts of a ſu- 
perior nature, and not ſimple con- 


Glen e. tracts (3). 


Stamford, : 
2 Salk. 134. Baden v. E. ot Pembroke, 2 Vern. 57» 58, See b. 4 part 2. 


be raiſed. The caſes :Huſirative of that rule, and the 
exceptions which have been engrafted on it, are referred 
to by Mr. Cox, 2P. Wms. 612. and will be conſidered 


b. 2. part 1. c. 8.1, 7. fee alſo B. 1. c. 6. ſ. 9. 


SECTION XVI. 


1 D the matter which he is about, is 

always ſuppoſed to be in the mind of 

(1) See Ozret's the ſpeaker ; although his words ſeem to 
eie Gir. 190. be of a larger extent (1) (J). As general 
Vords 


(1) Where the purpoſe is diſtinctly recited in the 
inſtrument, inconvenience will rarely reſult from the 
general 


as | 
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words 1n a releaſe of all demands, or the 
like, ſhall be reſtrained by the particular 
cCccaſion, 


general words of the contract, &c. receiving ſueh con- 
ſtruction as will confine their operation to the declared 
purpoſe of the parties. Senſus verborum ex cauſa 
dicendi accipiendus eſt, et ſermones aceipiendi ſunt 
ſecundum ſubjectam materiam, 4 Rep. 13 b. Payne v. 
Collier, 1 Vez. Jun. 171. But where the purpoſe or 
object of the inſtrumentĩis not diſtinctly recited, Doran 
v. Roſs, 1 Vez. Jun. 59.) but is to be collected from 
the ſubſtance of the inſtrument, great caution is neceſ- 


ſary in allowing the general expreſſion to be controlled, 
upon the notion of its exceeding the particular pur- 


poſe attributed to the parties. In Thorpe v. Thorpe, 
x Ld. Raym. 235. the court thus ſtated the diſtinction: 


„ Where there are only general words in a releaſe, they 


ſhall be taken moſt ſtrongly againſt the releaſor; as 


| where a releaſe is made to A. and B. of all actions, it 


releaſes all ſeveral actions which the releaſor has 
againſt them, as well as all Joint actions; ſo if an ex- 
ecutor reteaſes all actions, it will extend to all actions 
that he hath in both rights, 2 Roll's Ab. 409. (A. 1.) 
but where there is a particular recital in a deed, and 
the general words follow, the general words ſhall be 
qualified by the ſpecial words.” See alſo Lord Arling- 
ton v. Merrick, 2Saund. 414. But though this diſ- 
tinction may be generally true, yet there certainly are 
caſes in which it has not been ſtrictly regarded, exclu- 

five of thoſe caſes in which, if the general words had 
been allowed to prevail in their whole extent, an ab- 
ſurdity or maniteſt injuſtice would have enſued ; ſee 
Porter v. Phillips, Palm. 248. Cro. Jac. 623. Tif- 
dale v. Eſſex, Hob, 34, and Hoe's caſe, 5 Rep. 70. b. 


In 


. 
0 1 
1 
1 
: 
WS | 
Rs | 
= | 
_ : 
4 
4 
9 
=! . 
=o | 
bY 
ba 
1 
1 
13 
_ 1 
4 
VL i 
1 
oY | 
: 
= 7 
4 
= 
We | 
F 
=o | 
£ 
1 
3 
. 
Rd 
= 
64 
$1 
DS | 
45 
Ry | 
oe | 
- F 
"- : 
3 : 
$4 
J 
= | 
| 
> : 
ES | 
+ | 
| 
= 
—_— 
* 
4 
7 
1 
| [ 
(2 
. 
A 
S 
. 
one 
5 : 
os 
By 
— 
1 
4 
4 
1 : 
7 
: 


442 A TREATISE OF EQUITY. Book I. 


occaſion, and ſhall be intended only of all 


Cel. demands concerning the * releaſed (2). 
| | a 


273. 


Hoe's caſe, 
5 Rep. 70 b. Henn v. Hanſon, 1 Lev. 99. Ingram v. Bray, 2 Lev. 102. Morris v. Wilford, 


2 Lev, 234- Stephens v.Snow, 2 Salk. 578. 


in which caſe ſome material diſtinctions are ſtated. 
Several caſes in which the diſtinction above ſtated has 
not been allowed to prevail, are cited by Lord Bacon, 
in his Maxims, as illuſtrative of the rule, Verba 
generalia reſtringuntur ad habilitatem rei vel perſonz.” 
To the principle of this rule may alſo be referred thoſe 
caſes in which courts of equity have interpoſed and de- 
creed marriage-ſettlements to be framed ſtrictly, 
though the articles agreed on by the parties were ſo 
expreſſed as to give an eſtate of inheritance to one of 
them. For the principal obje& of ſuch ſettlement 
being to provide for the iſſue, equity will not allow 
ſuch purpoſe to be diſappointed by general expreſſions 
in articles, which from their nature muſt be ſuppoſed 
to have been intended to be afterwards drawn out and 
extended with more technical preciſion and accuracy, 
with a view to effettuate their reaſonably preſumed 
intent ; and in ſome caſes equity has even ſupplied 
words to let in the iſſue, Kentiſh v. Newman, 1 P. Wms. 
234. Targus v. Puget, 2 Vez. 104. and as the ſtrict 
technical ſenſe of words may in ſome caſes be re- 
ſtrained, ſo in other caſes, to effectuate the purpoſe, 
it may be extended and enlarged; as where an eſtate 
is deviſed for payment of debts, the fee ſhall paſs, 
though there be no words of inheritance, North v. 
Compton, 1 Ch. Ca. 196. Ackland v. Ackland, 
2 Vern. 687. So where an eſtate is deviſed, on con- 
dition that the deviſee pay a groſs ſum—Collier's 
caſe, 6 Rep. 16.—but the deviſee, without words of 
inheritance, 


. n 
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So the limitation of the truſt of à term; 
which was the huſband's, upon his mar- 


riage with A. to himſelf for life, remainder 


as to a moiety to A. for life, for her join- 


ture, remainder to the heirs of the body 


of A. by him begotten, remainder as to 
the other moiety to the children of the 
body of A. muſt be intended the children 
of that marriage, and not as a proviſion 
for any child of her's by any other huſ- 
band (3). So the condition of a re- 


cognizance ſhall be qualified in equity, 


according to the intent and equity of the 
caſe, for which it was given (4). 


Inheritance, or other declaration of deviſor's intent, 


will not take a fee, if the payment of ſuch ſum is to be 
out of the rents and profits, Anſley v. Chapman, Cro. 


Car. 157. | | 


SECTION XVII 


A ND from the regard that the law it- 
ſelf gives to the intention of the 
parties, it is that where there is a fine by 
way 
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(3) Dafforne v. 
Goodman, 
2Vern. 362. 


(4) Holt v. Holt, 
1 Ch, Ca, 190, 


191. 
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(i) Co, Li:t, 
31. b. 


12) — . 
Hawkes, 1 Ch. 
Ca, 273. 


Pp. Maiter of the 


oils, 
2 Ve:rn. 


(3) Lingard v. 
Griffin, 
3 Vera. 189. 


(4) Hunt v. 
Gateler, 


Poph. 5. 6. 1 Rep. 62. 2 Rep. 52. 
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way of render, there ſhall be no dower (1); 
and ſo a rent or recognizance ſhall not be 
extinguiſhed, by levying a fine to the 
party (2). Andalthough a fine and non- 
claim 1s a good bar to an equity of redemp- 
tion, or to a bill of review, yet it would be 
otherwiſe where levied upon the making of 
the mortgage only to ſtrengthen the ſe- 
curity (g). But there are ſome caſes where 


equity (m) will carry the conveyance fur- 


ther than intended upon apparent equity: 
as if a tenant in tail confeſs a judgment, 
&c. and ſuffer a recovery to any collateral 

purpoſe, that recovery ſhall enure to make 
good all his precedent acts and incum- 


brances (4). 


1 Wilf. 277. Goddard v. Complin, 1 Ch. Ca, 119 


Goodright ex dem. Tyriil v. Mead, 3 Burr. 17503. Cruiſe on Fines and Recover ies. 


(n) The principle that a common recovery ſhall 


operate as a confirmation of any preceding incum- 


brances, created by the perſon who ſuffers ſuch reco- 
very, is very properly obſerved by Mr. Cruiſe to be 
founded on natural juſtice, which forbids men to de- 
feat their own contracts; nor is it neceſſary to reſort 
to courts of equity in order to make thoſe principles 
available, courts of law having ſolemnly recognized 
their force, and in a variety of caſes having given them 
their full effett. How ſuch conſequences may be ob- 
viated, ſee Mr. Butler s note, Co. Litt. 204. a. 


r LP We 
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SECTION XVIII. 


| AN D where words, if taken literally, are 


likely to bear none, or at leaſt an 


abſurd ſignification, to avoid ſuch an in- 
convenience, we may deviate from the re- 


_ ceived ſenſe of them (n) ; for the agree- 


ment 


(n) If an abſurdity would reſult from ſtrictly pur- 
ſuing the expreſſion of the inftrument, courts of law 
will, equally with courts of equity, caſt about to diſ- 
cover the mean by which the real intent may receive 
effect, notwithſtanding the untechnical language in 


which ſuch intent is expreſſed; ** for though an inter- 


pretation or conſtruction ought not to be made againſt 
the letter of a deed, yet in ſome cafes a ſtrained and 
ſecondary interpretation may be admitted ; and if the 


letter will bear a ſecond and leſs genuine interpreta- 


tion, it may be admitted ne detur abſurdum: but where 
the intention of the parties is not clear and plain, but 
in æquilibrio, in ſuch caſe a ſecondary and ſtrained 
conſtruction ſhall not be made, but the words ſhall 
receive their more natural and proper conſtruction.“ 


Per Bridgman C. J. Earl of Bath's caſe, Carter's Rep. 
108, 109. This diſtinction is agreeable to the rule, benig- 
nz faciendz interpretationes cartarum propter ſimplici- 


tatem laicorum ut res magis valeat quam pereat, Co. Litt. 
36. 183. a. which rule is allowed to control the appli- 
cation of every other rule of conſtruQtion, nam legis 
conſtructio non facit injuriam; and therefore, though 
it be a general rule of conſtruction that quælibet con- 
ceſſio fortiſſime contra donatorem interpretenda eft, 

x yet 
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i) Referred to 
in Aſhton v. 
Aſhton, 


3 P. Wms. 384. 


Acherley v. 


Ver non, 


9 Mod. 74 
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ment of the parties is the only thing which 
the law regards in contracts. And it is a 
known rule, that a man's act ſhall not be 
void, if it may be good to any intent, 
For every conveyance is made for ſome 
purpoſe. So that for the neceſſity, ne 
res pereat, where there 1s no other way 
of ſatisfying the will and intent, the words 
may be taken in the moſt extenſive and 
improper ſenſe. As a rent or tithes will 
paſs by a deviſe of all his lands (1). So a 
truſt to raiſe out of the profits implies a 
ſale (o), eſpecially if it cannot be raiſed 

conveniently 


yet if tenant for life maketh a leaſe generally, this 
ſhall be by conſtruction of law an eſtate for the life of 
the leſſor; for if it ſhould be a leaſe for the life of the 

lefſee, it would be a wrong to him in reverfion ; and 
ſo a leaſe by tenant in tail, without mentioning for 


whoſe life, ſhall be conſtrued a leaſe for life of leſſor ; 


but the conſtruttion would be otherwiſe of a leaſe made 
by tenant in fee, Co. Litt. 183. 42. a. Shepherd's 
Touchſtone, 88. But, though a deed may in ſome 
caſes be expounded contrary to the ſtrict import of its 
letter, yet this liberty of conſtruction does not extend 
ſo as to make a deed, but merely to avoid ſome ex- 
tremity which might enſue from a literal and ſtrict 
conſtruQion of it.” Cheek v. Liſle, Rep. Temp. 


Finch, 10. 


(o) But oh equity will in general conſider a 
charge 
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coveniently within the time limited (2). fil Heycock v. 


. „* Heycock, 
Otherwiſe if it be of the annual profits (g). . 


ham, aVern. 26. Trafford v. Aſhton, 1 P. Wms. 415. Warburton v. Warburton, 2 Vern. 
420, Green v. Belcher, 1 Ack. 505. (3) Anon. 1 Vern. 104. Trafford v. Aſhton, 1 
P. Wms. 415. 


charge on the rents and profits to raiſe portions, &c. 
as a charge on the land, if ſuch charge be not reſtrain- 
ed to the annual profits; yet if no time for payment 
be appointed, a ſale ſhall not be decreed, Ivy v. Gil - 
bert, Pre. Ch. 583. 2 P. Wms. 13. Evelyn v. Evelyn, 
2 P. Wms. 669. Okeden v. Okeden, x Atk. 550.; 
nor will equity decree a ſale of the lands, if any other 
mode is preſeribed by the conveyance to ſatisfy the 
charge, as if it contain a power of leaſing, or to mort- 
gage the premiſes, Ivy v. Gilbert, 2 P. Wms. 13. 
Mills v. Banks, 3 P. Wms. 1.; nor indeed will equity 
decree a ſale in any caſe in which the rents and profits 
diſtinctly appear to have been excluſively intended to 
ſatisfy the charge, Small v. Wing, 3 Bro. P. C. 503. 
And ſo much do courts of equity in ſuch cafes reſpett 
the intention, that Lord Hardwicke held, that where 
a man creates a truſt for payment of debts, and de- 
clares the truſt of that tern: to be by perception of rents 
and profits, or by mortgaging to raiſe ſufficient money 
for the payment of his debts, it reſtrains it merely to a 
payment out of rents and profits. But if it had been a 
truſt of the rents and profits, the term wright have been 
fold for the ſatisfaction of creditors.”  * But where 
there are other limiting words following rents and 
profits in a truft for payment of debts, his Lordſhip 
obſerved, that he did not remember any caſe which 
would authoriſe a ſale.” Ridout v. E. of Plymouth, 
2 Atk. 104. and of the ſame opinion Lord Loughbo- 
rough appears to have been in Lingard v. Earl of Der- 
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by, 1 Bro. Ch. Rep. 311. his Lordſhip conceiving a 
deviſe for the payment of debts to be out of the ſta- 
tute. But in Hughes v. Doulben, 2 Bro. Ch. Rep. 
614. Lord Thurlow C. was of opinion, that in order 
to take a deviſe of real eſtate for payment of debts out 
of the ſtatute againſt fraudulent deviſes, it muſt effec- 
tively provide for ſuch purpoſe. This difference of 
opinion raiſes a very material queſtion in the conſidera- 
tion of the nature of ſuch an eſtate, with reſpe& to 
aſſets ; for if ſuch deviſe be not within the ſtatute, ſpe- 


cialty creditors cannot purſue the eſtate as legal aſſets, 
which if it be within the ſtatute they might do. 


SECTION XIX. 


LTL V. there is a difference between 
teſtaments and deeds. For in teſta- 


ments it is only one perſon who ſpeaks, 


and his will ought to ſerve as a law, of 
which every part ſhall ſtand together, 
if it may (p); and therefore if a man 
| in 

(p) ** Touching the general rules to be obſerved for | 
the true conſtruction of wills, in teſtamentis plenius 
teſtatoris intentionem ſcrutamur But yet this is to be 
obſerved with theſe two limitations: 1. His intent 


ought to be agreeable to the rules of law. 2. His in- 
| | tent 


Ch. VI. § 19. EXECUTION OF AGREEMENT. 


in the firſt part of his will deviſe his land 
to J. S. and in the _ part to J. N. (1), 
they 


449 


(1) Blamford v. 


Blantord, 
3 Bulſ 105. 
per Dodderidge 


- Ani, 3 Leon. 11. c. 27. p. Dyer and Brown. Wallop v. Darby, Ye! v. 209, 210 Cray 


Eliz. 9. 10 Mod. 522. Fane v. Fane, 1Vern. go. 


tent ought to be colleded out of the words of the will. 
As to this, it may be demanded, how this ſhall be 
known? To this it may be thus anſwered: 1. To 
learch out what was the ſcope of the will. 2. To 


make ſuch a conſtruction, ſo that all the words of the 


will may ſtand; for to add any thing to the words of 
the will, or in the conſtruction made, to relinquiſh and 
leave out any of the words, is maledicta gloſſa. But 
every ſtring ought to give its ſound.” Per Dodderidge, 
Blamford v. Blamford, 3 Bulſ. 103. See Chapman v. 
Brown, 3 Burr. 1634., where it is held that the court 
may imply an intention from what is ſaid, but cannot 


from arbitrary conjecture, though founded upon the 


higheſt degree of probability, add to a will or ſupply the 


omiſſion. See alſo Targus v. Puget, Robinſon v. Ro- 


binſon, 2Vez. 194. 225. Conyton v. Halvin, cited in 
Lytton v. Lytton, 4 Bro. Ch. 461. That courts of juſ- 
tice will tranſpoſe the words of a will to affect its in- 
tent, ſee Brownſward v. Edwards, 2 Vez. 248. Where 


the intent can be clearly collected, the law will diſ- 


penſe with thoſe technical and formal words which 
would have been abſolufely requiſite to eſſectuate ſuch 
intent by deed, as a deviſe to a man for ever, or to 


one and his aſſigns for ever, or to one in fee. ſimple, 


the deviſee ſhall have an eltate of inheritance ; for the 
intention of the deviſor is ſufficiently plain, though he 
hath omitted the legal words of inheritance. SeeWid- 
lake v Harding, Hob. 2. So by a deviſe, an eſtate 


tail may be conveyed without words of procreation,. 


Vol. I. Gg Co. 
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they ſhall have a joint eſtate (9): or if in 

the latter part, he had deviſed a rent of 
| 1 Ih 
/ | | : | 

Co. Litt. 9. b. 27. a. By a will alſo, an eſtate may 

ariſe by mere implication ; as where the deviſe is to 

the heir at law of the deviſor, after the death of the 

wife of the deviſor, no eſtate is by expreſs terms given 


to the wife, yet ſhe ſhall have an eſtate for life by im- 


plication ; but otherwiſe it would be upon ſuch a de- 
viſe to the younger ſon of the deviſor ; for there the 
eldeſt ſon and heir, and not the wife, ſhould have the 
eſtate in the mean time, Horton v. Horton, Cro. Jac. 
75. See alſo caſes cited 1 Vent. 376. Croſs remain- 
ders may alſo be implied from the limitations of a will, 
as where a deviſe is of Black Acre to A. and of White 


Acre to B. in tail, and if they both die without iſſue, 


then to C. in fee: A. and B. ſhall have croſs remain- 
ders by implication ; and on failure of either's iſſue, 
the other or his iſſue ſhall take the whole, C.'s re- 
mainder being poſtponed till failure of the iſſue of both, 


Holmes v. Willett, 1 Freem. 483. ſee alſo Phipard v. 
Mansfield, Cowp. 797. and caſes there cited. And 


upon the indulgence afforded by courts both of law and 
equity to the real intention of the teſtator, is founded 


the doArine of executory deviſes, by which certain li- 


mitations of a future eſtate or intereſt in lands or chat- 
tels are in the caſe of a will allowed to prevail, con- 


trary to the rules of limitation in conveyances at com- 


mon law. See Mr. Fearne's Laer, on Con. Rem. and 
Executory Deviſes. 


(4 Different opinions have been entertained reſpe&- 


ing the effect and operation of repugnant cJauſes in 


a will. ord Coke holds, that the latter clauſe ſhall 


2 contro! 


2 na 1 a FIR 2 


F 
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it to J. N. this ſhould have been conſtru- 


ed firſt a deviſe of the rent to J. N. and 
afterwards of the land to J. S. charged 


with the rent (2). For a will is for the 
benefit of the teſtator, and at moſt im- 
plies only a conſideration of love and at- 


fection, and therefore ſhall not be taken 
ſtrongeſt againſt the teſtator, or moſt be- 
neficial for the deviſee, but equally. But 
a deed imports a conſideration (g), and 
is for the advantage of the grantee alone: 
and therefore if there be any doubt in the 
ſenſe, the words are to be taken moſt for- 
cibly againſt the grantor (7), that he may 


not 


control the firſt; for cum duo inter ſe pugnantia repe · 


riuntur, in teſtamento, ultimum ratum eſt.” Co. Litt. 
112. b. And in Carter v. Kingſtead, Owen, 84. Pe- 


riam J. held, that the repugnance of the clauſes would 


render both void; whilſt others maintain, (and the 
opiniqn 1s ſupported by the greateſt number of autho- 
rities,) that the two deviſees ſhall take in moieties as 


Jointenants, or tenants in common, according to the 
words uſed in limiting the two eſtates. See margin, 
note (1), Ridout 2. Pain, 3 Atk. 493. Mr. Hargrave $ 


note (1), Co. Litt. 112. b. FS bs. /-- 


(7) Lord roma has illuſtrated this rule of conftruc- 
tion, verba fortius accipiuntur contra proferentem, by a 
variety of caſes, and obſerves, „ that it is a rule drawn 

Gg 2 | from 
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(2) Paramour 
v. Yardley, 
Plawd. 339. 
8 
Elk ington. 
Plowd. 52 . 
Lauc, 118. 


(3) Plowd. 308. 
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(4) Shepherd's 
Touchſtone, 87. 
2Bla. Com. 380. 


(5) Cother v. 
Merrick, 


Hard. 89 94. 
Bridg. 101. 


(6) Thurnam 
v. Cooper, 
Cro. Jac. 476, 


477- 
2 Rall's Ab. 66. 


pl. 9. 
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not by the obſcure wording find means to 


evade it (4). And the grantor cannot, by 


any act of his, derogate from his grant, or 
contradict in the latter part what he had 
paſſed bythe premiſſes (5), for his act ſhall 
be conſtrued moſt forcibly againſt himſelf. 


But the latter part may qualify and ex- 


plain the premiſſes (6), or enlarge them; 
for no word ſhall be rejected that may 


properly ſtand; but not abridge, or con- 


from the depth of reaſon, but the 11d 75 be reſorted to, 
and never to be relied on but where all other rules of 
expoſition of words fail; and if any other come in, 
this muſt give place.“ Maxims, reg. 3. This rule 
muſt alſo be underſtood ſubject to the diſtinction be- 
tween an indenture and a deed poll; the latter is exe- 
cuted by the grantor alone, and the words are his only, 
and ſhall therefore be taken moſt ſtrictly againſt him; 
but in an indenture executed by both parties, they are 


to be conſidered as the words of both, and therefore 


not to be conſtrued more ſtrongly againſt the one, or 
more favourably for the other, Brownrig v. Baſton, 
Plowd. 134. And even in the caſes to which the rule 
is applicable, it muſt be ſo conſtrued as not to work a 
wrong, ea eſt accipienda interpretatio quæ vitio caret ; 
for © it is a general rule, that when the words of a 
deed, or of the parties without deed, may have a 
double intendment, and the one ſtandeth with law and 
right, and the other is wrongful and againſt law, the 
intendment that ſtandeth with law ſhall be taken,” 
Co. Litt. 42. a. b. 183. a. 


tradict, 


* 
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tradict, or control them (); for this would 


be repugnant (6). But this is meant only 
of divided clauſes: for of one clauſe car- 
ried on with a connection till the whole 
is finiſhed, the law is otherwiſe 8). And 
indeed in one ſentence it is in vain to 
imagine one part before another, ſince 


the mind of the author comprehends * 


at Once. 


(5) As to what clauſes ſhall be deemed repugnant, 
and what though reſtrictive ſhall prevail, ſee 2 Roll's 
Ab. 63. Co. Litt. £40. 2 Bac. Ab. 665. 14 Vin. Ab. 


Grants, 142. 


SECTION XX. 


AND ſo much for the diſcovery of the 


meaning where the conſent 1s de- 


clared by expreſs ſigns. Yet ſometimes 


it is ſufficiently gathered from the nature 


and circumſtances of the buſineſs itſelf. 


What we moſt commonly meet with of 
this kind is, that when ſome principal 


and leading contract has been entered 
| upon 
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(7) Altham's 
caſe, 8 Rep. 154 
Co. Liit. 229. a. 
21. a. 


(8) Co. Un, 
21. a. 

Leigh v. Brace, 

5 Mod. 268. 
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upon by expreſs agreement, ſome other 


tacit pact is included in it, or flows from 


It, as we cannot but apprehend upon con- 
ſidering the nature of the affair. It is 
upon this the principle of law is founded, 
that whenever the law, or the party, giveth 


any thing, it giveth impheitly whatever 


is neceſſary for the taking and enjoying 
of the ſame (z). But things appendant, 
appurtenant, or regardant, do not paſs 
without the words cum pertinentiis (2); 

becaule 


(% Cuicunque aliquid conceditur, conceditur etiam 
et id, fine quo res ipſa non eſſe potuit, Lytord's caſe, 
II Rep. 52. a. therefore by the grant of a piece of 
ground, is granted a way to it; by grant of trees, is 


granted a power to cut them down, and to go over the 


land with carts to carry them away. So by a grant of 
mines, 1s granted power to dig them; and by a grant 
of fiſh in a man's pond, 1s granted the right to come 
upon the banks and fiſh for them : but the grantee, in 
ſuch caſe, cannot juſtify digging a trench to let the 
water out and take the fiſh, if he could take them by 
nets or other means, Finch's Law, 63, Shepherd's 
Touchſtone, 89. | 


(u) This opinion ſeems formerly to have prevailed, 
Br. Grant, pl. 87. Higgins v. Grant, Cro. Eliz. 18. 
but Lord Coke holds, that by the grant of a manor, 
without ſaying cum pertinentiis, things regardant and 
appendant will paſs as incidents, Co, Litt. 307. a. and 

| the 


Ch. VI. $26. EXECUTION OF AGREEMENT. 


7 becauſe they are not expreſſed nor impli- 


ed by law in the grant. And there is no 


| ſort of covenant in which it is not under- 


ſtood, that the one party is bound to deal 
honeſtly and fairly by the other, and to 
do whatever equity may demand. As if 
the price be omitted, it is to be eſtimated 
at the common rates (v). So the time of 
payment or delivery being added in fa- 
vour of him who 1s obliged (1), he 1s 
bound to do it, or pay, immediately (2), 

unleſs it requires a neceſſary delay. So if 
the place be omitted, it ſhall be delivered 
at the place where it happens to be at the 


time (x). In the omen: manner moſt co- 


venants 


the authorities ſtated in 2 Bacon's Ab. 669. Shepherd's 
Touchſtone, 89. 14 Vin. Ab. 118. ſeem to furniſh a 
concluſive authority to ſuch opinion. 


(v) This caſe falls within the ſecond claſs of implied 


contracts enumerated by Sir William Blackſtone, 


« which claſs extends to all preſumptive undertakings 


or aſſumpfits, which, though perhaps never actually 


made, yet conſtantly ariſe. from this general implica- 


tion and intendment of courts of judicature, that every 


man hath engaged to perform what his duty or juſtice 
requires.” See 3 Com. 161. 


(x) As to the time when, and place IMA condie 
tions are to be performed, there being no time or place 
| limited 
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(bent. B.. 


ti. 1. ſ. 3. 5. 

(2) Moore, 472. 
Dyer, 30. 

pl. 203 

Co. Litt. 208 a. 
Bridgeman, 20. 
16Vin.Ab.267. 
Lantord v. 
Tyler, 

6 Mod. 162. 
Shepherd's 

T uchſtone, 


136. 377- 


456 


A TREATISE OF EQUITY. Book I. 


venants leave ſome ſlight exceptions and 
conditions to be underſtood ; (but in all 
theſe it is ſtrictly required, that not fo 
much as one probable conjetture appear 
to the contrary, tale oportet ſit quod pro 
natura actus credi debeat exceptum ;) for 
otherwiſe it would be eaſy to thruſt a 
troubleſome obligation upon a man againſt 
his will: yet were too great a licence 
given to theſe ſecret and implied reſerves, 
there 1s ſcarce any covenant which might 
not be either annulled or evaded by them. 


limited by the deed or agreement, ſee 5Vin. Ab, Con- 
dition, 189. Shepherd's Touchſtone, 136. 377. 
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